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CURRENT EVENTS. 





Onto Law or Hussanp anp Wire.—We 
learn that the Ohio legislature has recently 
passed an act modifying the existing law of 
marriage, and placing the relations of hus- 
band and wife upon a somewhat different 
footing from that upon which they have 
heretofore stood. 

A correspondent of the Ohio Law Journal, 
who seems to be a trifle nervous on the sub- 
ject, apprehends that the insertion of the 
word ‘‘respect’’ in the section of the new law, 
which defines the mutual duties of husband 
and wife, will produce some undefined but 
injurious effects on the sanctity of the mar- 
riage tie, and that it may have an unexpected 
bearing upon the law of divorce. He asks: 
‘*Can it now be held that grave and contin- 
ued disrespect constitutes a gross disregard 
of duty, and, if so, is not that in effect the 
introduction of a new cause of divorce ?’’ 

We answer this question by saying that 
disrespect of a wife to her husband, or vice 
versa, is in fact a gross violation of duty, and 
has been so since the days of Adam and Eve, 
and it may be very safely so held under the 
new, or the old law either, of the State of 
Ohio. It cannot, however, become a new 
cause of divorce, because, under various 
other names, by the divorce laws of many of 
the States it has long been a ground of di- 
vorce. The most usual alias under which it 
is known in the divorce courts is ‘‘cruel and 
abusive treatment.’’ Its usual effect, when 
it appears under this appellation is, accord- 
ing to divorce petitions, to render the condi- 
tion of the petitioner ‘‘unendurable.’’ Our 
nervous friend may well be comforted, there 
need be no apprehension about the word 
‘‘disrespect.’’ No word juggling is necessary 
to furnish ingenious divorce lawyers with the 
means of adapting their cases to the terms 
of slovenly, ambiguous and indefinite divorce 
laws. In any State in which the causes of 
divorce have been expanded beyond the few 
well known, clearly defined and universally 
recognized marital offenses, accepted by the 
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old law as sufficient cause of divorce, pre- 
texts are nevér wanting upon which a fairly 
plausible case can be made out. Especially is 
this true where, in defining the new causes 
of divorce, general and indefinite terms and 
phrases are used. ‘‘Cruel and abusive 
treatment,’’ for example, may be made to 
mean almost anything, from an angry word 
or a scornful and contemptuous gesture to 
brutal violence, assault aud battery, with in- 
tent to commit murder in the first degree. 
We have a vague recollection of having heard 
within a year or two or three, of a case in 
which a husband asked for a divorce, because 
his wife cruelly denied him ‘‘soup for supper.’’ 

These unfortunate people, it seems, lacked 
versatility and adaptibility ; they could not ac- 
commodate their tastes to their menu, like 
that model couple, Jack Spratt and his wife, 
who, according to the venerable and well- 
known nursery baliad, proved themselves, on 
a like occasion, equal to the emergency, for 
they divided the meat according to their re- 
spective predilections, ‘‘cleared the cloth and 
licked the platter clean.’’ 

The divorce laws, in common with most 
other legislation, suffer from the tendency of 
those who draft bills which become statutes, 
to use vague, general, and indefinite terms 
which need judicial construction,and are often 
in that construction transformed beyond the 
recognition of their authors themselves. 
The old legal maxim says: dotus ver- 
satur in generalibus, not only does fraud 
lurk in generalities, but so also do uncer- 
tainty and ambiguity. 

The carelessness with which statutes are 
drafted is a most prolific cause of unnecessary 
litigation, and frequently of gross injustice. 
We think the law schools would do well to 
endow a professorship, and make a special 
study of the art and mystery of writing in 
good English and in plain terms the true in- 
tent and meaning of a legislative body. And 
we are strongly inclined to believe that the 
draftsman of the new ‘‘Removal of Causes’’ 
act which was criticised by two of our learned 
correspondents in our last number,' would do 
well to take a few lessons. We would not 
willingly commit scandulum magnatum, but 
we must say that the passage of that act 
through the hands of the judiciary committees 
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of both houses of congress, in the deplorable 
condition of dishevelment in which it reached 
the profession, indicates very clearly that 
they too stand in need of some elementary 
instruction in the science of expressing ideas 
in the English language. There is an old 
joke about the court not ‘‘understanding 
herself,’’ but it passes a jest when congress 
appears in the same predicament. A long 
time ago a Southern legislature enacted that 
‘“*deeds of gift of slaves shall be in writing.’’ 
It amused the profession for a time, but the 
ratiocination of the bench and bar enabled 
them to discover that the legislature meant 
that all gifts of slaves shall be made by deed. 
It is questionable, however, whether the sev- 
eral conundrums embodied in the new ‘‘Re- 
moval of Causes’’ act will be as easily solved. 








NOTES OF RECENT DECISIONS. 





Puysician — No Cure no Pay — SECRET 
RemMepigs—PLEapDING — Evipence.—The Su- 
preme Court of Alabama had recently occa- 
sion to pass upon the pretensions of a ‘‘no 
cure no pay’’ doctor who brought suit to re- 
cover $100, which his patient had agreed to 
pay for his restoration to health.1_ The court 
states the facts of the case thus: 

‘*The plaintiff in this case declares on the 
common count for work and labor done, or, 
what is the same thing in legal effect, for 
medical services rendered by him at the re- 
quest of the defendant. The evidence dis- 
closes a special agreement between the par- 
ties, by which the defendant promised to pay 
the plaintiff the sum of $100 if he would suc- 
cessfully treat and cure him of a certain dis- 
ease with which defendant was afflicted. The 
evidence further tends to show that there 
was a breach of the contract on defendant’s 
part by his refusal to permit plaintiff to con- 
tinue his treatment of him without sufficient 
excuse.”’ 

It seems that, in the trial court, evidence 
tending to prove that the plaintiff’s services 
were absolutely worthless, and to show what 
were the customary charges of physicians for 
like services was excluded, and in this the 
supreme court held that there waserror. The 
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action was upon a quantum meruit, and in 
that form of action the plaintiff is entitled to 
show, if he can, that his services are worth 
all that he demands, and the defendant has 
a like right to prove, if he can, that the serv- 
ices were worth less, or very little, or nothing 
at all. The supreme court states the doctrine 
on this subject thus: 

‘*The general rule is that, where there is 
an express contract, the plaintiff cannot re- 
sort to an implied one. An exception to the 
rule, however, is that he may recover on the 
common counts, although the evidence dis- 
closes a special agreement, where such agree- 
ment has been executed and fully performed, 
and no duty remains but the payment of the 
price in money by the defendant. But, so 
long as the contract continues executory, the 
plaintiff must declare specially.’’? 

As the contract was executory, and as the 
plaintiff had not declared upon it specially, 
it was clearly open to the defendant to defeat 
the action if he could, by showing that the 
plaintiff’s services were worth little or noth- 
ing, or less than nothing, and to do so, was 
entitled to show precisely what medicines the 
plaintiff was giving him, and of what they 
were composed. The trial court excluded 
evidence on this point, and in that ruling the 
supreme court holds there was error.” It 
says: 

‘It was perfectly relevant to prove that 
the medicine used by the plaintiff was worth- 
less, and possessed no efficacy in producing 
the results for which it was used. In order 
to do this, the defendant could prove the in- 
gredients and nature of this medicine. The 
plaintiff had no property in the secret of his 
remedy such as the law would privilege him 
from disclosing. The fear that such dis- 
closure might give others the benefit of his 
skill would not excuse him in refusing to 
testify as to the nature of the medicine. His 
only mode of protection was by procuring a 
patent for the discovery. When he became a 
witness, it was for the purpose of testifying 
to all material and relevant facts within his 
knowledge not privileged by law from dis- 
closure. The circuit court erred in excluding 
the question having reference to this in- 
quiry.’’ 


21 Chit. Pl. (16th Amer. Ed.) *3850. Beadle v. Gra- 
ham, 66 Ala. 99; 2 Greenl. Ev. § 204; Moulton v. Trask, 
9 Metc. 577; Burkham v. Spiers, 56 Ala. 547. 
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From this case it is evident that doctors 
who use in their practice secret remedies will 
find it good policy to keep their affairs out of 
courts of justice, if they wish to preserve the 
secrets which they deem valuable and im- 
portant ; they can hardly escape the alterna- 
tives of either losing their cases or divulging 
the ingredients of their favorite nostrums. 


-_ 





RemovaL oF Causes—Powers oF STATE 
Courts.—In a recent Massachusetts case,! a 
question of interest, relating to the removal 
of causes from a State toa federal court, 
was discussed and adjudicated. There does 
not seem to be as much harmony as could be 
desired in the views entertained respectively 
by State and federal courts on the general 
subject of removal of causes, nor especially 
upon the means by which the change of juris- 
diction shall be effected, nor the precise 
period of time when it is fully accomplished. 
In the case under consideration, the defend- 
ant apparantly desirous of taking all the 
chances, filed not only a motion to remove 
the cause to the circuit court on the 
ground of different citizenship of parties, 
but also a motion to dismiss, and a plea 
in abatement, each without prejudice 
to the other. His appearance for these 
purposes was, of course, special, as 
the ground of the motion to dismiss was 
the want of sufficient service of the pro- 
cess. The motion to dismiss was denied, 
and, as thereafter the defendant took no ac- 
tion by which the court could know whether 
or not he insisted upon his motion to remove, 
the court held that he had waived it. 

It is manifest to any one, even imperfectly 
acquainted with the procedure in cases of 
this description, that the whole subject stands 
in need of thorough legislation of a very dif- 
ferent description from the statute recently 
enacted by congress. In all cases in which 
federal jurisdiction properly attaches it is 
manifest that congress can and should pre- 
scribe the manner in which causes should be 
transferred to federal courts, but from the 
necessity of the case and in sheer justice to 
parties interested, the State courts should 
have the authority to decide whether the pe- 


1 Amy v. Manning, S. J. C. Mass., Feb. 26, 1887; 3 
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titioning party has made out his case under 
the statute, has shown that the facts exist 
which denude them of jurisdiction and trans- 
fer it to the federal courts, and whether he 
has complied with the statute by furnishing 
an adequate bond with sufficicient security. 
In the case under consideration, the appellate 
court holds that the State courts have these 
powers, that they can decide upon the ques- 
tions of fact raised by the petition which re- 
late to the right of removal, as well as the 
adequacy of the security proffered by the 
petitioner. If the decision in the State court 
is adverse to the petitioner he may, never- 
theless, raise the same questions in the fed- 
eral court by filing a copy of the record, and 
that court may then adjudicate the same 
questions. If the State court decides that 
the right to remove the cause does not exist, 
and the federal court decides that it does, 
then the edifying spectacle is presented of 
two nisi prius courts simultaneously trying 
the same cause between the same parties 
upon the same pleadings and the same evi- 
dence. This state of affairs is by no means 
creditable to the system of federal judicature. 

The court in this case insists that this is 
really the state of the law on this subject and 
that the decisions of the Supreme Court of the 
United States? do not forbid State courts 
from deciding issues of fact arising upon a 
petition for removal, ‘‘subject to the risk of 
having its final judgment reversed for error 
by the the Supreme Court of the United 
States.’ This risk a State court mnst needs 
take in any case it may adjudicate which in- 
volves any federal question whatever. The 
Massachusetts court, therefore, sees no rea- 
son why the State courts ‘‘should not retain 
jurisdiction, although the petition upon its 
face states a cause of removal, until the 
truth of the averment conferring jurisdiction 
upon the United States court is ascertained.”’ 
Of course the court means ‘‘ascertained’’ by 
the State court itself, for if it is to exercise 
any judicial function in the matter at all, it 
must needs .pass judgment upon the sufli- 
ciency of the case made out by the petitioner, 
as well as merely approve or reject his 
bond. 

We do not very clearly comprehend why 
the court should regard the fact that the de- 


2Stone v. South Carolina, 117 U.S. 480; Hyatt v, 
Carson, 118 U. S. 279, and cases cited. 
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fendant brought his motion to dismiss to a 
hearing, as a waiver of his petition for a re- 
moval. His line of defense was evidently 
framed upon the principle of the negro’s trap, 
to ‘‘catch ’um comin’, and catch ’um gwine,’’ 
but he was, nevertheless, entitled to an adju- 
dication in the first place, whether he was 
bound to answer the plaintiff at all on that 
service of process. 

By claiming an adjudication upon that 
point, he did not forfeit his right to appear 
and answer only in the proper tribunal. The 
first duty of the courtin the case was to as- 
certain whether it had any jurisdiction of the 
defendant at all; if it had not, there was, of 
course, an end in the case; if it had, every 
line of defense was open to him that would 
have been if he had never questioned the 
sufficiency of the process. The two motions 
of the defendant were not inconsistent with 
each other, and the defendant was not bound 
to elect between them. After the adjudica- 
tion of the first question, he had an equal 
right to a decision of the second. 








FICTITIOUS AND PARTLY PAID UP 
STOCK, AND THE RIGHTS AND LIA- 
BILITIES OF HOLDERS THEREOF. 





1. What is Fictitious Stock? 

2. Is the Issuing of Fictitious Stock by an Incorpo- 
rated Company Prohibited by the Constitution 
and Laws of Alabama? 

8. If Fictitious Increase of Stock be made by such 
Company, is it Void or Voidable? 

4. Is Partly Paid up Stock, Issued as Fully Paid 
up, Void or Voidable? 

5 What is the Liability of a Person who makes a 
Cash Subscription to the Capital Stock of such 
Company, and who Receives therefor a Full 
Paid Certificate, it in Fact being only Partly 
Paid? 

a. Between such Person and the Corporation. 

b. Between suck Person and the Creditors of the 
Corporation, it being Insolvent. 

c.Between the Creditors of such Corporation and 
a Bona Fide Purchaser for Value of the Stock. 

d. Between the Creditors anda Purchaser with 
Notice. 

6. Would the Fact that the Corporation Received 
Property, Instead of Money, Affect the Question 
of Liability? 


The word ‘‘fictitious’’ means feigned, false, 
not real (Webter’s Dict.), and hence the 
meaning of fictitious stock, would be false or 
fraudulent stock. And it is accordingly, 
‘‘stock which does not represent in good 





faith money paid into the treasury of the 
company, or money’s worth actually contrib- 
uted to the working capital of the concern.’”! 

As substantially the same constitutional 
and statutory provision existsin other States 
as in Alabama, that only of the latter State 
will be cited, the same rule applying, in great 
measure, to other States. The fictitious in- 
crease of stock by incorporated companies 
is prohibited by the law of Alabama. Upon 
this subject the constitution of the State pro- 
vides: ‘‘No corporation shall issue stock or 
bonds except for money, labor done, or 
money or property actually received; and 
all fictitious increase of stock or indebtedness 
shall be void.’’? Section 2035 of the Code of 
Alabama (1876) is in almost the above words. 

Increase means augmentation, a growing 
larger in size, that which is added to the orig- 
inal stock.® 

Now what is the fictitious increase of stock 
within the meaning of the constitution? The 
exact matter does not seem to have been ad- 
judicated upon by any of the courts. It is 
thought by some that the word increase, as 
used in the constitution, implies and means 
an adding to, and in this sense, as that which 
has not been formed or created, cannot be 
added to to that, if in the formation or creation 
of corporations fictitious stock was an original 
part, its issuing could not be said to be a 
violation of this constitutional provision or 
statute. And this would restrict the applica- 
tion of the latter part of this section of the 
constitution to corporations already formed, 
which attempted to issue false or fictitious 
stock, without any equivalent at all therefor. 

The Supreme Court of California, in the 
case of Stein v. Howard,‘ say: ‘‘An increase 
of the capital stock of a corporation, and the 
issuing of additional shares, to be sold at a 
price less than the nominal par value of the 
stock (about the market value), to supply a 
fund actually required for the use of the cor- 
poration, is not a ‘fictitious increase of stock,’ 
within the meaning of article 12, section 2 of 
the constitution.’’ This transaction was 
characterized by good faith throughout. 

The constitution of Illinois contains a pro- 
vision quite similar to that of our own State. 


1 Cook on Stock and Stockholders, § 9. 
2 Const. Ala. (1875), art. 14, § 6. 

3 Webster’s Dictionary. 

4 65 Cal. 616. 
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In reference to it their supreme court say: 
‘*The latter part of the clause of the consti- 
tution in question, which declares that ‘all 
stocks, dividends, and other fictitious increase 
of the capital stock or indebtedness of such 
corporation shall be void,’ we think clearly 
points out the chief object which the consti- 
tutional convention sought to accomplish in 
adoptingit. * * * The object was doubtless 
to prevent reckless and unscrupulous specu- 
lators, under the guise or pretense of build- 
ing a railroad, or of accomplishing some 
other legitimate corporate purpose, from 
fraudulently issuing and putting upon the 
market bonds or stocks that do not, and are 
not intended to represent money or property 
of any kind, either in possession or expect- 
ancy, the stock or bonds in such case being 
entirely fictitious.’’® The above clause of the 
constitution of Illinois, refers to railroad 
companies. In the constitution of Arkansas 
there is a similar provision to that in the con- 
stitution of Alabama, referring to all private 
corporations. Concerning the latter, the 
Supreme Court of the United States say, in 
the cases of Memphis & L. R. Co. v. Dow.® 
‘*Recurring to the language employed in the 
Arkansas constitution, we are of opinion that 
it does not necessarily indicate a purpose to 
make the validity of every issue of stock or 
bonds by a private corporation depend upon 
the inquiry whether the money, property, or 
labor actually received therefor was of equal 
value in the market with the stock or bonds 
so issued. Itis not clear from the words 
used, that the framers of that instrument in- 
tended to restrict private corporations, sat 
least when acting with the approval of their 
stockholders, in the exchange of their stock 
or bonds for money, property, or labor, upon 
such terms as they way deem proper ; provided, 
always, the transaction is a real one, based 
upon a present consideration, and having 
reference to legitimate corporate purposes, 
and is not a mere device to evade law, and 
accomplish that which is forbidden.’’ 
Following the exact letter of the law, a fic- 
titious increase of stock would not mean a 
fictitious creation of stock at the inception of 
the corporation, but would apply to issues 
subsequently made, the first partof the sec- 
tion of the constitution quoted, referring, 


5P. & 8. R. Co. v. Thompson, 103 111, 201. 
7 Sup. Ct. Rep. 482. 





probably, to the creation of stock. But it is 
most certainly eontrary to the spirit of the 
constitution to put such stock in existence at 
any time. The question asto whether corpor- 
ation stock has been properly increased is a 
question which the State only can raise.’ The 
general rule is that a fictitious increased of 
stock, by sucha company, is void. Fictitious is 
the same in meaning as false or fraudulent, and 
as fraud vitiates everything it comes in con- 
tact with, the law would no doubt hold that 
fraudulent stock is void. As a general rule, 
a void note or contract is in the same condi- 
as if it had had no existence; no rights are 
created thereby, no liabilities flow therefrom, 
the relations of the parties are not changed. 

In the case of Scovill v. Thayer,’ Justice 
Woods, delivering the opinion of the court, 
says: ‘‘In this case, the attempt to increase 
the stock of the company beyond the limit 
fixed by its charter, was ultra vires. The 
increased stock itself was, therefore, void. 
It conferred on the holders no rights and 
subjected them to no liabilities. * * * To 
decide that the holders of stock issued ultra 
vires have the same rights as the holders of 
authorized stock, is to ignore and override 
the limitations and prohibitions of the 
charter. We think it follows that, if the 
holder of such spurious stock has none of 
the rights, he can be subjected to none of 
the liabilities of a holder of genuine stock. 
His contract to pay for spurious shares is 
without consideration and cannot be en- 
forced.”’ 

It is held, in the case of Fisk v. Chicago, 
etc. R. Co.,°® that ‘‘neither a railroad cor- 
poration nor its directors have the right to 
make certificates purporting to represent 
capital stock, which has not, in fact, been 
subscribed and paid for, and to put them on 
the market and sell them below par. Every 
paper issued purporting to represent stock, 
which has, in fact, no existence, is a false 
certificate, and the directors are not auth- 
orized to issue false certificates. Such issues 
are ultra vires.’’ 

While the above cases may not be en- 
tirely in point, yet they show us the tendency 


7 Pullman v. Upton, 6 Otto, 521; Holman y. State, 20 
Reporter, 298. 

8 15 Otto, 143. 

953 Barb. 373. 

10 Green’s Brice’s Ultra Vires, p. 148, note a. 
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of the judicial mind upon these matters 
is, that fictitious stock, wholly false, with 
nothing paid in to represent it, is absolutely 
void. But this would not, probably, be the 
rule when such stock is in the hands of a 
bona fide holder for value: 

Where stock is partly paid up, but to 
be issued as fully paid, the contract to take 
it seems to be merely voidable. After sub- 
scribing for it, the corporation could not 
force it to be taken, nor be forced to issue it 
so long as the contract remains executory, 
but after execution of such a subscription 
and contract, it is probable, in the absence 
of fraud, that neither party could disaffirm." 

If it were arule that partly paid up stock 
was void, its application would be extremely 
difficult. As said in Stein v. Howard: 
‘‘Of the shares proposed to be issued, there 
is no one share upon which a person can 
place his finger and say, that share is or will 
be feigned, imaginary, not real; counterfeit, 
false, not genuine.’’ Cook on Stock and 
Stockholders,” says: ‘‘Even when a con- 
stitution or statute declares such stock to be 
void, it is rarely possible to apply the stat- 
utory rule. A few cases speak of such stock 
as being void, but inasmuch as the remedies 
given in such cases are the remedies for the 
rescission of contracts for fraud, the stock 
involved was treated as being voidable for 
fraud, rather then void absolutely.”’ 

As we shall subsequent show, the original 
subscriber toa company who receives stock 
at less than its par value is liable, upon 
proper proceedings, for the face value there- 
of. If this liability exists it cannot be said 
the stock is void, unless upon some principle 
of estoppel, for no liability can flow from 
void stock. 

The courts have, however, declined to en- 
force contracts for the taking of stock, issued 
contrary to law. As said in Spring Company 
v. Knowlton: ‘‘A party to a contract, the 
making of which, although prohibited by law, 
is not malum in se, may, while it remains 
executory, rescind it and recover money by 
him advanced thereon to the other party who 
has performed no part thereof.”’ 

‘ Where partly paid up stock is issued as 


ll Clarke v. Lincoln Lumber Co., 59 Wis. 655. 
2 Supra. 

18 § 23. 

14 103 U. S. 44. 





fully paid up, with full knowledge on the 
part of the corporation and the subscribers, 
and the transaction was a bona fide one in 
all its parts, a party who had received any 
benefit from the act of the corporation 
would be estopped from denying his liability 
to take the stock, as subscribed.“ But all 
such issues are doubtful, and had best be 
avoided. 

a. A subscriber to the capital stock of a 
corporation, who receives a full paid up cer- 
tificate, when the same is, in reality, only 
paid in part, does not seem to be under any 
further liability to the corporation. As said 
in section 38, of Mr. Cook’s work, before 
quoted from: ‘‘The corporation itself, after 
issuing its stock as paid up stock, and de- 
claring it so to be, cannot subsequently re- 
pudiate that declaration and agreement, and 
proceed to collect the unpaid part of the par 
value, either from the person receiving the 
stock or his transferee. It is estopped from 
so doing.’’ 

b. The liability of a subscriber to the 
stock of such a company, who, for his sub- 
scription, receives a paid up stock certificate 
for a larger amoung of stock than he has paid 
money, in case of the insolvency of the cor- 
poration, extends to the unpaid face value of 
the stock certificate. 

The decisions hold the above doctrine with 
great unanimity. In Upton v. Tribilcock,” 
it is said: ‘‘The original holder of stock in a 
corporation is liable for unpaid installments 
of stock, without an express promise to pay 
them; and a contract between a corporation 
or its agent and him, limiting his liability 
therefor, is void, both as to the creditor of 
the company and its assignee in bankruptcy.”’ 
And it is held that, where ‘‘subscribers to 
the stock of an incorporated company paid 
twenty per cent. on their shares, and entered 
into an agreement with the company that no 
further assessments should be made thereon, 
and certificates for full paid up shares were 
issued to them, the company was adjudicated 
a bankrupt, and, to satisfy the claims of its 
creditors, it became necessary to assess the 
unpaid stock. Held, that the agreement was, 
in equity, void as to creditors,’ etc.” And 

15 Sanger v. Upton, 91 U. 8S. 56; Everhart v. West 
Chester, etc. R. Co., 28 Pa. St. 3389; Morawetz on 
Private Corp. § 844. 


16 91 U.S. 45. 
17 Scovill v. Thayer, 105 U. S. 143. 
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it is further said: ‘‘Unpaid subscriptions to 
the capital stock of a corporation constitute a 
trust fund for the benefit of its creditors, and 
the officers of the company cannot, by any 
agreement or arrangement with the stock- 
holders, release them from the obligation of 
payment to the prejudice of creditors.’* Au- 
thorities to the same effect may be multiplied 
indefinitely, and will be found in the cases 
quoted. 

ce. There does not seem any liability to ex- 
ist between the creditors of such corporation 
and a bona fide purchaser for value of such 
stock, without notice of its character. On 
this subject it has been held that ‘‘pur- 
chasers in good faith and for value of fully 
paid up and non-assessable stock of a mining 
corporation from the ineorporators, who buy 
the stock much below par, are exempt from 
any liability for further assessments to pay 
the debts of the corporation.’’** It may be 
said that, in this case, good faith marked 
many, if not all, things connected therewith. 
And also in some States the stockholders in 
mining corporations are exempt, by special 
statutes, from the liability imposed under the 
operation of the general rule. The case of 
Ross v. Silver and Copper Island Mining 
Company of Minnesota,” sets forth fully the 
reasons for this special exemption. 

d. And it seems a purchaser of such stock, 
with notice of its fraudulent character, would 
be liable to the creditors of the corporation, 
it being insolvent, for the unpaid face value, 
or such amount thereof as would be necessary 
to pay the corporation debts. It may be that, 
in case of a sale of such stock to a party 
charged with notice, that there would be a 
double liability; the one being that of the 
original subscriber, and the other that of the 
subsequent buyer, and which, when enforced 
against one, would be no longer active against 
the other. And as there is no forced con- 
tribution between wrong-doers, neither could 
have a recovery against the other. The bet- 
ter rule, concerning such liability is, that he 
alone is liable in whose name the stock 
stands on the books of the company, 
unless such person is a bona ide pur- 
chaser for value. And in the latter case 


18 Osgood v. King, 42 Iowa, 478. 

19 Cook on Stock and Stockholders, § 50. 

2 Young v. Erie tron Co., 31 N. W. Rep. 814. 
2126 Am. Law Reg. 158. 





he has not estopped himself from de- 
nying his liability by the acceptance of divi- 
dends or other action which would charge him 
with notice of the fraud in the issue of stock. 
The rule is laid in Upton v. Hansborough,” 
to. be that: ‘‘A purchaser of a certificate of 
stock, who surrenders it, and has one issued 
to him directly, and has his name entered 
upon the stock books, becomes subrogated to 
the rights and assumes the liabilities of an 
original subscriber to the stock; and the ac- 
ceptance of a certificate upon which eighty 
per cent. is unpaid, and subject future calls, 
creates an implied obligation on the part of 
the purchaser to pay the balance.’’ 

The same principles would apply whether 
the partly unpaid stock, issued as paid up, 
was issued for money or property; although 
it may be that it would often be difficult to 
prove fraud in the case where land was taken 
in payment, its value being fluctuating. 
‘*Every principle of honesty requires that, as 
between the stockholders and a creditor, the 
stock shall be considered paid only to the ex- 
tent of the fair value of the property con- 
veyed; and that for the balance the stock- 
holder shall be held individually liable, in the 
event of his failure to point out corporate 
property subject to levy.’’* And in many 
other cases it has been held that property 
taken for stock was a full payment thereof, 
even against creditors, in the absence of 
fraud. Steriine A. Woon. 

Montgomery, Ala. 


22 3 Bris. 417. 

23 Osgood v. King, 42 Iowa, 478, 483. 

24 Phelan v. Hazard, 5 Dill. 45; Jd. 348; Coffin v. 
Ransdell, 11 N. E. Rep. 20. 








CONTRACTS—FUTURES — OPTIONS — CONTEM- 
PLATED DELIVERY — PLEDGE AND COL- 
LATERAL SECURITY. 





TOMBLIN V. CALLEN. 





Supreme Court of Iowa. June I8, 1886. 


1. Illegal Contract—Futures—Gambling Contract. 
—In order to render a contract of sale of any chattel or 
property for future delivery void as a gambling trans- 
action against public policy, it is necessary, not only 
that one, but that both the parties shall contemplate a 
settlement of the differences, and not an actual deliv- 
ery of the goods sold. And this is trne, although in 
point of fact the differences in'price were in the 
end settled, and there took place no actual delivery. 
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2. Pledge— Collateral Security. —If a mortgagee 
authorizes a third person to pledge the mortgage and 
the note which it secures for a special purpose, as for 
raising money, for the use of such third person and 
the agent, instead of doing so, pledges them for an 
antecedent debt, the mortgagee is bound by the pledge 
so made by his agent. 


Apams, C. J., delivered the opinion of the 
court: 

The note and mortgage in question were exe- 
cuted to the plaintiff, Mary C. Tomblin. After- 
wards the plaintiff, at the request of her son, D. 
M. Tomblin, indorsed the same in blank, and de- 
livered them to him, to enable him to pledge the 
same as collateral security in his business trans- 
actions. Tomblin delivered them as colllateral 
security for a prommissory note executed by him 
to the defendants, E. B. Stephens & Co., and the 
latter sold and transferred the note and mortgage 
so pledged to the intervenor, Murray Nelson, who 
still holds the same. The plaintiff’s contention, 
however, is that the transaction between her son 
and E. B. Stephens & Co. never had any validity ; 
that the latter, accordingly, never acquired any 
interest in the note and mortgage: and that, hav- 
ing no interest, they could not transfer any to the 
intervenor. 

The fact appears to be that E. B. Stephens & Co. 
were, at the time of the transaction in question, 
commission merchants, doing business in the city 
of Chicago, and were engaged in making contracts 
on commission for the purchase and sale of grain. 
They had made several such contraets for D. M. 
Tomblin, and most of them had been settled and 
closed out without the actual delivery of any 
grain, and by a payment of differences, so called ; 
that is, by a payment by the losing party of enough 
to put the other party in as good condition as he 
would have been in if there had been a delivery. 
It seems also that E. C. Stephens & Co. became 
responsible for the carrying out of these contracts, 
and had a right to look to the buyer or seller, as 
the case might be, for indemnity. In October, 1878, 
the transactions between ‘Tomblin aud E. B. 
Stephens & Co. had been such that it was under- 
stood between them that Tomblin was indebted to 
them in the sum of $1,712.94. Tomblin gave them 
his nute for that amount, and pledged the Callen 
note and mortgage in question as collateral. 

The plaintiff claims that the transactions out of 
which Tomblin’s pretended indebtedness arose 
were gambling transactions, in that they were not, 
as they purported to be upon their face, contracts 
for the sale and delivery of grain, but, virtually, 
bets in relation to the future market price of grain 
in Chicago. It is a matter of general information 
that many ostensible transactions in grain are of a 
purely gambling and criminal character. The 
wide-spread ruin produced show them to be among 
the greatest of evils. Where their true character 
is discovered, courts should promptly condemn 
them and hold them void. But they need to 
proceed with caution. In the movement of the 
grain of the country, contracts for future delivery 





are, to some extent, a necessity, and they are as 
legitimate as any other; and that, too, though the 
parties may contemplate the possibility of a settle- 
ment by a payment of differences. The real in- 
tention of the parties, of course, must determine 
the character of the transaction, and in arriving 
at the intention we must be governed by the evi- 
dence, and not by conjectures based upon our 
knowledge of other contracts. 

In First Nat. Bank of Lyons v. Oskaloosa Pack- 
ing Co., 23 N. W. Rep. 255, a contract was found 
to be a gambling contract. It is insisted by the 
plaintiff that the facts in that case were essentially 
like the facts in this. But that case differs from 
this. That case was an action at law, and we 
could not set aside the verdict of the jury if there 
was any evidence to sustain it, and we thought 
there was. Besides, the evidence in that case 
differed materially from the evidence in this. In 
that case no one of the commission merchants was 
put upon the stand. In this case E. B. Stephens 
testified in these words: ‘‘There is a class of 
trade, not recognized by the board of trade, known 
as ‘puts and calls." None of our trades for Mr. 
Tomblin were of this class, but intended for an 
actual delivery of the property bought or sold.” 
The evidence also discloses the name of the other 
party to the contracts; and that the understanding 
was that E. B. Stephens & Co. made themselves 
responsible, with the right to look to Tomblin for 
indemnity. 

It is to be observed, too, that while Tomblin 
testifies to the effect that there was an understand- 
ing that grain was to be delivered, he does not 
testify toa word as having passed between him 
and E. B. Stephens & Co. tending to show that 
E. B. Stephens & Co.’s understanding was that 
grain was not to be delivered if called for, or that 
the transaction was different in any respect from 
what it purported to be upon its face. It seems 
to us that, weighing the evidence in this case as we 
weigh evidence in other cases, it is impossible to 
say that there is a preponderence in favor of the 
plaintiff who sets up the illegality of the transac- 
tion in question. The case is not substantially 
unlike Murray fv. Ocheltree, 59 Lowa, 435; 8. C., 
13 N. W. Rep. 411. 

The plaintiff, however, insisted that the evidence 
shows that Tomblin was intrusted with the note 
and mortgage only for the purpose of raising 
money upon them; that, in pledging them for an 
antecedent debt, he exceeded his power ; and that, 
by reason of such fact, the intervenor acquired no 
interest in them. The evidence upon the point is 
the testimony of Tomblin, which is in these 
words: “My mother put her signature on the 
back of the mortgage and note because J asked 
her to. I told herI wanted to get some money. 
She did it to enable me to use it.”” The essential 
fact, so far as the plaintiff is concerned, is that 
she delivered the note and mortgage to her son, 
to be used by bim in pledging the same as collateral 
security. No question could have been raised if 
he bad borrowed money upon them to pay 
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the debt in question. But, so far as we can see, it 
was a matter of indifference to the plaintiff whether 
her son did that, or left the debt unpaid, and 
pledged the note and mortgage to secure it. We 
think, then, that if there was any deviation by 
Tomblin from the understanding between him and 
his mother, it was not a material one, and did not 
affect the rights of E. B. Stephens & Co., nor that 
of the intervenor. 

In our opinion, the plaintiff's claim should 
have been denied, and a decree entered in favor 
of the intervenor, as prayed in his petition. Re- 
versed. 


Nore.—A contract for the sale of goods to be deliv- 
ered at a future day is not invalidated by the circum- 
stance that, at the time of the contract the vendor 
neither has the goods in his possession nor has entered 
into any contract to buy them, nor has any reasonable 
expectation of becoming possesessed of them by the 
time appointed for delivering them, otherwise than by 
purchasing them after making the  contract.! 
Such a sale is a sale “short.”2 An “option,” 
upon the part of either vendor or vendee as 
to the time of delivery, within certain limits, where an 
actual delivery is intended, will not render a contract 
for future delivery unenforcable. “Such contracts, 
though entered into for pure purposes of speculation, 
however, censurable when made by those engaged in 
ordinary mercantile pursuits, and who have creditors 
depending for the payment of their jnst claims upon 
their prudent management in business, are, neverthe- 
less, not prohibited by law. Where no delivery of 
stocks or merchandise is intended by either party, but 
merely a settlement on the basis of the difference be- 
tween the agreed price and the market price at the 
time fixed for delivery, the contract cannot be enfore- 
ed.4 The intent that will render a contract for a future 
delivery not enforcable must be mutual. The secret 
intention of one of the parties, uncommunicated to the 
other party, not to fulfill his contract, is not enough to 
make the transaction illegal. The intent that it should 


1 Hibblewhite v. M’Morine, 5 M. & W. 462; Mortimer vy. 
M’Callan, 6 M. & W. 58; Shaler v. Seignoret, 1 Ld. Raymd. 
440; Cooke v. Davis, 53 N. Y. 318; Smith v. Bouvier, 70 Pa, 
St. 825; Appleman v. Fisher, 34 Md. 540. 

2 Appleman v, Fisher, supra. 

8OClark v. Foss, 7 Biss. 540; Mclivaine vy. Egerton, 2 
Robert. 422; Stanton v. Small, 8 Sand. 280; Cassard v. 
Hinman, | Bosw. 207; Rumsey vy. Berry, 65 Me. 570; Wol- 
cott v. Heath, 78 Ill, 4838; Pickering v. Cease, 79 Jd. 328; 
Pixley v. Boynton, Jbid. 351; Logan v. Musick, 81 Ill. 415; 
Cosbett v. Underwood, 83 Jd, 324. But see Warren vy, 
Hewitt, 45 Ga. 501, 

4 In re Chandler, 6 Biss, 53; In re Green, 7 Id. 888; Clark 
v. Foss, Ibid, 540; Pickering v. Cease, 79 Tl. 828; Lyon v. 
Culbertson, 83 Jd, 83; Sawyer v. Taggart, 14 Bush, 727; 
Gregory v. Wendell, 30 Mich. 8387; Metchert v. Am. U. 
Tel, Co,, 8 McOrary, 521; Rudolph v. Winters, 7 Neb. 125; 
Kingsbury v. Kirwan, 438 N. Y. Sup, Ot, 451; Tyler v. Bar- 
rows, 6 Rob, 104; Cassard v. Hinman, | Bosw. 207; Yerkes 
v. Salomon, 11 Hun. 471; Bigelow v. Benedict, 70 N, Y. 
202; Williams y. Carr, 80 N, 0. 204; Rumsey v. Berry, 65 
Me, 670; Schwartz’s Appeal, 8 Brewst. 181; Cobb v. Prell, 
22 Am. L, Reg. 609; Bonas’ Appeal, 55 Pa. St. 204; Maxton 
v. Gheen, 75 Id, 168; Green v. Johnson, 90 Jd, 88; Ruchizky 
v. DeHaven, 97 Id. 202; Smith vy. Thomas, Jd. 279; North 
v. Phillips, 89 Jd, 250; Barnard v. Backhaus, 52 Wis. 598; 
Lehman vy. Strassberger, 2 Woods, 554; 8. c., 8 Oent. L. J. 
1%; Noyes v. Spaulding, 27 Vt. 420; Grizewood v. Blane, 
ll CO. B, 626; Thacker y. Hardy, 4 Q. B. D. 68; Steers v, 
Lashley, 6 T. R, 61, 





be a mere betting upon the market without any ex- 
pectectation of actual performance must be mutual 
and constitute ay integral part of the real contract in 
order to vitiate it.”5 

Where the original contract contemplates a bona 


Jide delivery, and there is a subsequent settlement on 


the difference between the contract and market prices, 
such settlement can be enforced. ‘‘It must be incontest- 
ible that, if the contracts were valid in their inception 
and not tainted with any gambling intent or device, a 
subsequent mutual settlement by the parties which 
took the place of actual performance cannot have the 
retroactive effect of makingjthem void for illegality.’ 
An intention on the part of the buyer to re-sell before 
the time for delivery will not invalidate the sale.7 In 
the absence of positive statutes to the contrary, “puts,” 
“calls” and “straddles” have generally been held to 
be legitimate, unless an express intention to settle or 
“differences”? was shown. A ‘‘put’” is a privilege to 
deliver or not deliver the thing bargained for within a 
limited time; a ‘‘call’” is a privilege to call or not to 
call for such delivery, and a “straddle” is a combined 
“put” and “call.” A favorable statement of the argu- 
ment favoring the legality of ‘“‘puts and calls’ is the 
following: “The vendor of goods may expect to pro- 
duce or acquire them in time for a future delivery, and 
while wishing to make a market for them is unwilling 
to enter into an absolute obligation to deliver, and, 
therefore, bargains for an option, which, while it re- 
licves him from liability, assures him of a sale in case 
he is able to deliver; and the purchaser may in 
the same way guard himself against loss beyond the 
consideration paid for the option in case of his inability 
to take the goods.’””8 

Elements to be considered in determining the real 
character of contracts, alleged to be wagerings, are the 
financial abilities of the parties and the magnitude of 
the operation.? The previous course of tusiness be- 
tween the parties with regard to settlements on differ- 
ences. The settlement of the particular contract at- 
tached on the basis of a difference." That the particular 
contract was aside from the ordinary business of one 
or both parties.“ That the sale was “short.” That no 
efforts were made to secure the goods sold in time for 
delivery.“ That no delivery was offered or demanded.'5 
It was ruled by Judge Drummond, in Porter v. Viets,!* 


5 Clark v. Foss, 7 Biss. 40; Lehman v. Strassberger, 2 
Woods, 544; Pixley v. Boynton, 79 Ill. 351; Sawyer v. 
Taggart, 14 Bush. 727; Williams v. Carr, 80 N. C. 204; 
Frost v. Clarkson, 7 Cow. 24; Bigelow v. Benedict, 70 N. 
Y. 202. 

6 Clark v. Foss, 7 Biss. 540; Sawyer v. Taggart, 14 Bush. 
727; Fareira v. Gabell, 89 Pa, St. 89; Ex parte Marnham, 
D. F. & J. 634. 

? Sawyer v. Taggart, l4 Bush. 727; Ashton v. Dakin, 4 
H. & N. 3867. : 

8 Bigelow v. Benedict, 70 N. Y. 202; Story v. Salomon, 
Tl N. Y. 420; Harris v. Tumbridge, 83 N. Y. 92; Tyler v. 
Barrows, 6 Robt, 104; Kirkpatrick v. Bonsall, 72 Pa. St. 
155; North v. Phillips, 89 Pa. St. 250. For cases affected 
by prohibiting statutes, see Pickering v. Cease, 79 Ul. 
320; Pixley v. Boynton, Jdid. 351; Melchert v. Am. U. 
Tel. Co., 3 MoCrary 521. 

9 In're Green, 7 Biss. 338; North v. Phillips, 89 Pa. St. 
250; Ruchizky v. DeHaven, 97 Pa. St, 202. 

0 Fareira v. Gabell, 89 Pa. St. 89; Cobb v. Prell, 22 Am. 
L. Reg. 609; Grizewood v. Blane, Ll. C. B. 526. 

Ml Melohart v. Am. U. Tel. Co., supra. 

12 In re Green, 7 Biss. 338. 

18 Maxton Vv. Green, 75 Pa. St. 168. 

4 Melchert v. Am. Un. Tel. Co., supra. 

% Lyon vy. Culbertson, 83 LL. 33. 

161 Biss, 177. 
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that, where the contract was legal on its face, parol 
testimony could not be introduced to show an intention 
to settle the contract by the payment of a “difference,” 
on the ground that a written contract cannot be con- 
tradicted or varied by parol testimony; but the objec- 
tion seems not valid and the witness may be directly 
interrogated as to the intention of the parties. *‘The 
rule which excludes ‘parol evidence to contradict or 
vary the terms of a written instrument applies to the 
construction of it only as a valid subsisting contract; 
but a party might always show that the instrument 
was void, either by reason of fraud, want of considera- 
tion, or as contravening astatute or some express rule 
of the common law, or as against public policy, and for 
other reasons.” 

The burden of showing an original intention to settle 
a contract for further delivery by the payment of a 
‘“‘difference”’ is upon the party seeking to avoid it.18 It 
is said by respectable authorities, however, that, in 
doubtful cases, the validity of the contract must be 
affirmatively shown.!® The weight of authority is with 
the doctrine, that a broker may recover for advances 
made for his principal with knowledge of the gambling 
nature of a contract, where not expressly forbidden by 
law, and also for commission earned in such transac- 
tion. The doctrine rests upon the distinction between 
contracts illegal and contracts simply not enforceable. 
“Tt is not illegal to pay a debt which could not have 
been recovered nor to advance money to the debtor to 
be so applied. We confess to a preference for the 
contrary rule adopted in the Pennsylvania and a few 
other cases.2) 


Lincoln, Neb. CuHas. A. ROBBINS. 


17 Cassard vy. Hinman.1 Bosw. 207; Yerkes v. Salomon, 
11 Hun, 471. ° 

18 Williams v. Carr, 80 N. C. 294; McIlvain v. Egerton, 2 
Robt. 422; Harris v. Tumbridge, 83 N. Y. 92. 

19 Barnard vy. Backhaus, 52 Wis. 593; Cobb v. Prell, 22 
Am. L. Reg. 609. 

20 Williams v. Carr, 80 N.C. 294; Warren v. Hewitt, 45 
Ga. 501; Brown v. Speyer, 20 Gratt. 296; Lehman v. Strass- 
berger,2 Woods, 554; 8. c.,3 Cent. L. J. 184; Armstrong 
v. Toler, 1 Wheat. 274; Petrie v. Haney,3T. R. 424; Steers 
v. Lashley, 6 T. R.6 1; Thacker v. Hardy, 4 Q. B. D. 685; 
Knight v. Fitch, 80 E. C. L. 566; Rosewarne v. Billing, 109 
Id. 316. 

21 Fareira v. Gabell, 89 Pa. St. 89; Smith v. Thomas, 97 
Pa, St. 279; Maxton v. Green, 75 Pa. St. 168; In re Green, 
7 Biss. 338; Gregory v. Wendell, 39 Mich. 337. 
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1, ACTION—Dismissal. If a writ remains for more 
than three years in the hands of the plaintiff without 
service, there being only a very doubtful excuse for the 
delay, the court may well grant a motion to dismiss for 
want of prosecution.—Pacijic, etc. Co. v. Jacobus, 8. C. 
Cal., March 26, 1887; 13 Pac. Rep. 498. 


2. ADMIRALTY — Limited Liability—Estoppel. If a 
vessel is arrested and released upon stipulation, the 
owners may show that the stipulated value included the 
subsequent repairs, when the limited liabiiity act has 
been pleaded. The stipulation to release from arrest 
being for a different purpose from the undertaking un- 
der the act, a re-appraisement is proper in such a case. 
—Land v. The Doris, U, 8. D.C. (N. Y.), Feb. 15, 1887; 30 
Fed. Rep. 140. 


3. APPEAL.—The organic law of the territory does not 
forbid the legislature to authorize an appeal from the 
order of the district court refusing a new trial.—Schultz 
v. Keeler, 8. C. Idaho, Feb. 28, 1887; 138 Pac. Rep. 481. 


4, APPEAL — Abstract—Evidence. Where the ab- 
stract does not show that it contains all the evidence, 
the judgment will be affirmed.—Burr v. Knowles, 8. C. 
Iowa, March 10, 1887; 32 N. W. Rep. 333. 


5. APPEAL—Amending Record. The trial court 
cannot deprive the appellate court of jurisdiction by 
amending the judgment pending the appeal.—San Fran- 
cisco S. Union v. Meyers, 8. C. Cal., March 18, 1887; 13 Pac. 
Rep. 403. 

6. APPEAL—Approval of Bond. The extension of 
time for filing appeal bond by the stipulation of parties 
is equivalent to an order of court to the same effect, and 
the approval of the bond by appellee’s counsel renders 
a citation unnecessary.—Goodwin v. Fox, U. 8. 8. C., 
March 21, 1887; 78. C. Rep. 779. 

7. APPEAL—Bill of Exceptions.—Unless the bill of ex- 
ceptions shows what the appellant expected to prove, 
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the court on appeal will not revise the ruling of the 
lower court in excluding the question.— Tucker v. Smith, 
8. C. Tex., Feb. 25, 1887; 3S. W. Rep. 671. 


8. APPEAL—Bond—County. When a county ap- 
peals, the appeal bond must be in the name of the 
county. If the bond is adjudged insufficient, granting 
time to file another bond is a matter of judicial discre- 
tion.—Board, etc. Boulder Co. v. King, 8. C. Colo., March 4, 
1887 ; 138 Pac Rep. 539. 


9. APPEAL—Certificate—Date of. The date of the 
judge’s certificate to the transcript by his regisature will 
be taken as the true date, rather than the date at the 
top of the certificate.—Sayles v. Smith, 8. C. lowa, March 
10, 1887 ; 32 N. W. Rep. 333. 


10. APPEAL — Equity — Certificate of Evidence. 
Where, in an equity suit, it appears the case was sub- 
mitted on the pleadings and facts stipulated, if the cer- 
tificate does not show that this was all the evidence 
produced, the appeal will be dimissed.—Polk v. Sturgeon, 
8. C. Iowa, March 15, 1887; 32 N. W. Rep. 393. 


1l. APPEAL—Harmless Error—Nominal Damages. 
The admission of improper evidence relative to damages 
is a harmless error, when the verdict was for only nom- 
inal damages.— Whitney v. Brownewell, 8. C. lowa, March 
11, 1887; 82 N. W. Rep. 285. 


12, APPEAL—New Trial—Weight of Evidence. The 
superior court can grant a new trial because the ver- 
dict is contrary to the weight of the evidence, and only 
in extreme cases will this court interfere with its dis- 
cretion.—Bennett v. Hobro, 8. C. Cal., March 25, 1887; 13 
Pac. Rep. 473. 


13. APPEAL—Petition in Error. A case tried by a 
justice with a jury cannot be taken up by appeal or pe- 
tition in error until after there has been a motion for a 
new trial. On petition in error, the appellate court can- 
not review the ruling of the justice as to admitting or 
excluding evidence.—Hart, etc. Co. v. Scruggs, 8. C. Kan., 
April 8, 1887; 18 Pac. Rep. 575. 




















14. APPEAL — Remanding — Judgment. Where, in 
an action to procession land a decision thereof, then 
pending on appeal, was pleaded, and it is shown by af- 
fidavit in the appeal that the other case has been 
affirmed, the case will be remanded to enable the de- 
fendant to plead the judgment, it not appearing what 
action was taken below on the plea.—Holly v. Holly, 8. 
C. N. Car., March 21, 1887; 18. E. Rep. 553. 








15, APPEAL—Supersedeas—Injunction. An appeal 
with a supersedeas does not annul an order of injunc- 
tion.—Central U. T. Co. v. Bd. of Comrs. of Tippecanoe Co., 
8. C. Ind., March 12, 1887; 10 N, E. Rep. 922. 


16. APPEAL—Time of Taking. When the notice of 
an appeal is served and on the next day is filed, and the 
judgment is entered on the latter day, the appeal is not 
premature.— Tyrrell v. Baldwin, 8. C. Cal., March 26, 1887; 
18 Pac. Rep. 475. 


17. APPEAL—Transcript—Agreement. ‘Where par- 
ties agree that no transcript shall be filed unless the 
court requires it, and then a reasonable time shall be 
given, the appellant should be allowed to do so, if ren- 
dered necessary in the cause.—Arts v. Culbertson, 8. C. 
Iowa, March 14, 1887; 32 N. W. Rep. 384. 


18. APPEAL—Verdict—Correcting Error. A verdict 
of a jury cannot be converted on appeal, even for a mere 
clerical error, even though it is an equitable suit, in 
which the lower court might have disregarded the 
verdict.—Carr v. Haskett, 8. C. Ind., March 17, 1887; 10 N. 
E, Rep. 942. 


19. APPEAL—Verdict—Error Waived. A motion to 
set aside a general verdict and for a new trial, after a 
motion to set aside the general verdict and for judg- 
ment on the special findings, which was overruled, is a 
waiver of error in the ruling on the first motion.— Wil- 
ga v. Trick, 8. C. Iowa, March 14, 1887; 32 N. W. Rep. 




















20. APPEAL—Weight of Evidence. Where the evi- 
dence is conflicting in an action at law, the judgment 
will not be disturbed.—Curtis v. Lowman, 8. C. Iowa, 
March 15, 1887; 32 N. W. Rep. 390. 


21. ARBITRATION AND AWARD—Submission. What 
matters were submitted is determined by the submis- 
sion and not by the award.—Hathway v. Hagan, 8. ©. Vt., 
April 5, 1887; 8 Atl. Rep. 678. 


22. ARMY AND Navy — Court-martial —Jurisdiction of 
—Civil Courts. The military courts of the United 
States have jurisdiction of the offense of desertion, and 
civil courts cannot interfere, even if the party charged 
is a minor, whose enlistment was in violation of law.— 
In re Zimmerman, U. 8. C. C. (Cal.), Feb. 28, 1887; 30 Fed. 
Rep. 176. 


23. ASSESSMENTS — Constitutional Law — Jury Trial. 
Assessments for sewers are not unconstitutional 
in Rhode Island, because made in accordance with a 
rule applied in all cases, regardless of the benefit re- 
ceived, and in such cases there is no right of a trial by 
jury.—Bishop v. Tupp, 8. C. R. 1., Feb. 19, 1887; 8 Atl. Rep. 
692. 











24. ASSIGNMENT FOR CREDITORS—Description of Prop- 
erty — Fraudulent Conveyances — Judgment Creditor. 
Where the deed shows that the assignor intended 
to avail himself of the assignment law, it will convey all 
his property, whether described therein or not, includ- 
ing that previously conveyed in fraud of creditors. A 
creditor who obtains his judgment before the property 
is in terms conveyed to the assignee, or taken posses- 
sion of by him, but after the deed of assignment is filed, 
acquires no lien superior to the assignment.—Seibert v. 
Milligan, 8. C. Ind., March 15, 1887; 10 N. E. Rep. 929. 


25. ASSIGNMENT — Exacting Releases. An assign- 
ment for the benefit of creditors, which exacts releases 
of creditors, is valid only when it conveys all the firm 
and individual property of the members, except such 
property as is exempt from forced sale.—Cleveland v. 
Battle, 8. C. Tex., March 1, 1887; 3 S. W. Rep. 681. 


26. ASSIGNMENT OF EXPECTANCY—Advancements. 
An assignment by a son of his expectancy in his 
father’s estate, freely and voluntarily made for a good 
consideration, is valid, but is subject to repayment to 
the estate of advancements to the son.—Steele, Admr. v. 
Frierson, 8. C. Tenn., Feb. 16, 1887; 38. W. Rep. 649. 


27. ATTACHMENT—Amendment. If after an attach- 
ment has been issued, a similar writ is issued in favor of 
another parfy, the first may be amended by increasing 
the amount, provided the plaintiff instructs the sheriff 
to levy the execution only for the amount originally 
claimed.—Cutler v. Lang, U. S.C. C. (N. H.), Feb. 17, 1887; 
30 Fed. Rep. 173. 

28. ATTACHMENT—Disputing Validity—Iowa Law. 
The Iowa law, allowing others than the defendant to 
dispute by special proceedings the validity of an attach- 
ment prior to a sale thereunder, does not apply when 
the property has been sold under execution issued on 
the judgment.—First Nat. Bk. of Newton v. Jasper Co. Bk., 
8. C. Iowa, March 18, 1887; 32 N. W. Rep. 400. 


29. ATTACHMENT—Return of Sheriff—Trespass—Advice 
of Counsel—Defendant’s Evidence of Intent. A re- 
turn of the sheriff on an attachment is not admissible 
against the attaching creditor to show that a trespass 
he then committed was done by direction of the cred- 
itor. The advice given by counsel may be shown, 
though the counsel was a stockholder of the attaching 
corporation, and though he was not then practicing 
law. The debtor cannot testify that he was not about 
to dispose of his goods to defraud his creditors, in an 
action for wrongful attachment, when that was the 
ground for the attachment.—Charles City, etc. Co. v. Jones, 
8. C. Iowa, March 10, 1887; 32 N. W. Rep. 280. 


30. ATTACHMENT— Store — Partnership. When a 
sheriff seizes the stock in trade of a partnership on a 
claim against one, and occupies the store, he is liable 
for such occupation after the expiration of the lease, 
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the partnership having ceased, and a new firm, exclud- 
ing the attached paitner, having taken a new lease.— 
Trafford v. Hubbard, 8. C0. R. 1., Feb. 12, 1887; 8 Atl. Rep. 
690. ’ 


31. ATTACHMENT—Stranger — Officer—Justification.— 
In an action for taking property under an attachment 
from the hands of a stranger, the officer must prove 
that the defendant was indebted to the attaching cred- 
itor, and that the attachment was regularly issued.— 
Oberfelder v. Kavanaugh, 8.C. Neb., March 23, 1887; 32 N. 
W. Rep. 295. 


82. ATTORNEY—Two Suits—One Trial. An attor- 
ney, engaged in several suits, involving the same issues, 
may agree that the trial of one shall determine all.— 
Ohiquest v. Farwell, 8.C. lowa, March 10, 1887; 32 N. W. 
Rep. 277. 


38. BAILMENT—Conditional Sale—A leased to Ba sew- 
ing machine at such a monthly rent, with the privilege 
of purchase at a nominal price at the termination of the 
lease, but the contract stated it was one of renting only. 
Heid, that this was a bailment, and not a conditional sale. 
— Wheeler § W. M. Co. v. Heil, 8. C. Penn., March 7, 1887; 8 
Atl. Rep. 616. 


34. BANKRUPTCY — Discharge — Amendment of. 
Buling on bankruptcy proceedings. A discharge can- 
not be annulled on account of acts which appeared be- 
fore his discharge. Ruling as to distribution of part- 
nership and individual fundsrespectively.—In re Adams, 
U. 8. D. C. (N. J.), Feb. 11, 1887; 29 Fed. Rep. 843. 


35. BANKRUPTCY—Discharge—Principal—Sureties. 
A discharge in bankruptcy bars a suit by a surety, who 
has paid the debt; but a co-surety is not discharged, if 
the right to contribution arose after his discharge.— 
Liddell v. Wiswell, 8. C. Vt., April 5, 1887; 8 Atl. Rep. 680. 


36. BANKS—National Banks—Removal of Causes. 
Under the act of congress of July 12, 1882, a national 
bank is guoad jurisdiction placed upon the same footing 
as a State bank, and a casein which such a bank is a 
party cannot be removed into a federal court merely 
because a national bank is a party to the action.— 
Leather, etc. Bank v. Cooper, U. 8. 8. C., March 21, 1887; 7 8. 
C. Rep. 779. 


37. BASTARDY—Contract —Criminal Proceedings. 
A contract with the town authorities by the putative 
father of a bastard, by which he agrees to support the 
child, and that no legal proceedings shall be taken 
against him on account of the mother being pregnant, 
or for support of the child, or for nursing the mother, 
does not refer to criminal proceedings, and is valid.— 
Town of Hamden v. Merwin, 8.C.Conn., June 28, 1886; 8 
Atl. Rep. 670. 


88. BASTARDY—Heir—Suit Against Administrator.— 
In a suit against an administrator to recover a son’s 
share of his father’s estate, the validity of his parents’ 
marriage and his legitimacy cannot be inquired into.— 
Setzer v. Setzer, 8.C. N. Car., March 2, 1887;1 8. E. Rep. 
558. 


39. BASTARDY—Legitimation. Gen. Stat. Ky., ch. 
81, § 6, legitimating bastards, does not apply to children 
of a married man by another woman than his wife dur- 
ing his wife’s life.—Sams v. Sams, Ky. Ct. App., March 
19, 1887; 3S. W. Rep. 593. 


40. BILLS AND NoOTEsS—Payment After Transfer. 
Payment, by the maker of a negotiable promissory note 
to the original payee, before its maturity, but after its 
transfer by indorsement as collateral, is no defense to 
an action by the indorsee, although the maker had no 
notice of the transfer.—Gosling v. Grifin 8. C. Tenn., 
1875; 88. W. Rep. 642. 


41. BILLS AND NOTES—Promissory Note—Fraud—Bona 
Fide Holder. Where there is no allegation in the 
answer that the holder did not pay a valuable consider- 
ation for the note in suit, knowledge of fraud in its in- 
ception must be clearly brought home to him to defeat 





























the action.— Hawkins v. Wilson, 8. C. Iowa, March 16, 
1887; 32 N. W. Rep. 416. 


42. CARRIER—Limiting Liability. A condition in a 
bill of lading, providing that liability shall cease upon 
delivery to the carrier or consignee over whose con- 
necting road the freight was to be shipped, is valid.— 
T. ¢ P. R. Co. v. Rogers, 8 C. Tenn., Feb. 12, 1887; 3S. W. 
Rep. (60. 

43. CHATTEL MORTGAGE — Recovery — Misdescription 
—Innocent Purchaser. A mortgagee of a mule, 
the mortgage being duly recorded, may recover the 
mule from a purchaser thereof from the mortgagor, 
though it is wrongfully described in the mortgage, 
when it is admitted in the pleadings and proved in 
the evidence to be the mule referred to.—Harris v. 
Woodward, 8. C. N. Car.. March 21, 1887; 1S. E. Rep. 544. 


44. CONSTITUTIONAL LAW — County Debt. Const. 
Ky. art. 2, § 36, does not require that the creation of a 
debt of a county or other municipal division be sub- 
mitted tothe people at a general election.— Walton v. 
Riley, Ky. Ct. App., March 24, 1887; 38. W. Rep. 605. 


45. CONSTITUTIONAL Law — Statutes—Action. A 
legislature cannot, by a statute, which is not a contract, 
preclude itself or its successors from enacting a subse- 
quent statute repealing or altering the former. A stat- 
ute that hereafter “suits should be prosecuted,” etc., 
does not apply to suits pending at the time such statute 
is enacted.—State to use, etc. v. Hicks, 8. C. Ark., March 12, 
1887; 3S. W. Rep. 524. 


46. ConTRACT—Action by Third Party. A contract 
made between two parties for the benefit of a third, 
may be sued on by the third, but the contract must be 
made for his benefit as its object. It is not sufficient 
that he be incidentally or indirectly benefited by it, 
though he need not be named, if he is otherwise sufli- 
ciently designated.— Burton v. Larkin, 8.C. Kan., March 
4, 1887; 13 Pac. Rep. 398. 


47. CONTRACT—Construction. Under a contract, in 
which the parties had agreed to abide by the estimates 
of the engineer, held that, in the absence of fraud or 
gross mistakes, implying bad faith, the estimates of the 
engineer were conclusive.—Hot Springs R. Co. v. Maher, 
8. C. Ark., March 9, 1887; 38. W. Rep. 6389. 


48. CoNTRACTS—Latent Ambiguity — Amounts Stated. 
A contract to furnish chemicals at the ruling mar- 
ket rates, contains a latent ambiguity, which may be 
explained by parol,if the market rates of importers 
differ from those of jobbers. Accounts rendered 
monthly for four years, and not objected to, cannot be 
impeached, except for fraud or mistake.— Manchester 
Paper Co. v. Moore, N. Y.Ct. App., March 1, 1887; 10 N. E. 
Rep. 861. 


49. ConTRacCT—Offer and Acceptance—Place of Pay- 
ment. An offer by a person in one State to sell land 
in another State for a cash price, is not bound by an ac- 
ceptance, directing him to send the deed to a bank in 
the latter State to be delivered on payment of the price 
— v. Baxter, 8. C. Iowa, March 12, 1887; 82 N. W. 
Rep. 364. 


50. CONTRACT — Original Cost — Stock. Where a 
party agrees to deliver stock to another at its original 
cost, it means at what it cost him.—Xagan v. Clasbey, 8. 
C. Utah, Feb. 26, 1887; 13 Pac. Rep. 4380. 


51. CONTRACT—Right of Way—Tender of Price. 
Where A enters into a contract with a railroad to con- 
vey to it a right of way when the road is located and 
the agreed price paid, A is bound to perform the con- 
tract when the railroad is ready to act and tenders the 
price— Wisconsin, etc. R. Co. v. Braham, 8. C. Iowa, March 
18, 1887; 82 N. W. Rep. 892. 


62. ConTRACT — Violation of Statute—Guano. A 
vendor cannot recover in an action on a note given for 
the price of the guano sold, if he has not followed the 
requirements of the act of February 2, 1883, concerning 
analyzation and tagging, although the vendee had 
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promised to call at the vendor’s office and have the tags 
attached.—Campbell v. Segars, 8. C. Ala.. Jan. 29, 1887; 1 
South. Rep. 714. 


58. CoNnvicT LABOR—Character of Employment. 
It is unnecessary, in an order of county commissioners, 
hiring convict, to determine in what specific manner the 
convicts shall be employed, or to regulate the details of 
such employment, when the convicts are hired to a 
particular person or corporation.—Ez parte White, 8. C. 
Ala., Feb. 28, 1887; 1 South. Rep. 700. 


54. CORPORATIONS — Preferences — Stockholders — 
Bonds. A corporation, though ingolvent, may trans- 
fer its property and prefer creditors, unless forbidden 
by law. Stockholders may buy and dispose of the com- 
pany’s bouds, though their stock subscriptions are not 
fully paid up.—Bergen v. Porpoise, etc. Co., N. J. Ct. Err. & 
App., March 11, 1887; 8 Atl. Rep. 523. 


55. CORPORATIONS—Recording Articles—Filing Same. 
Where articles of association have been filed with 
the clerk for recording, the incorporators are not 
affected by the fact that he did not record them in the 
proper book, nor is a tax levied in aid of such corpora- 
tion invalidated if the articles are not filed with the 
secretary of State within the prescribed time.— Walton v. 
Riley, Ky. Ct. App., March 24, 1887; 3S. W. Rep. 605. 


56. CORPORATIONS — Stock — Transfer—Creditors. 
Stock of a corporation can be attached as belonging to 
the party in whose name it stands on the books, under 
Iowa law.—Fort Madison L. Co. v. Batavian Bank, 8. C. 
Iowa, March 11, 1887; 32 N. W. Rep. 336. 


57. CORPORATIONS—Unpaid Stock —Insolvency—Lim- 
itations—Statute of. The statute of limitations be- 
gins to run upon a subscription to the capital stock of a 
corporation, which afterwards became insolvent, from 
the date of its assignment for the benefit of creditors.— 
Franklin S. Bank v. Bridges, 8. C. Penn., Feb. 28, 1887; 8 
Atl. Rep. 611. 


58. CosTs — Equity — Discretion. Even in equity 
costs cannot be withheld from the successful party, 
who is seemingly entitled to them, unless sufficient 
reason therefor is apparent.—Appeal of Biddle, 8. C. 
Penn., March 7, 1887; 8 Atl. Rep. 640 




















59. Costs — Fees — Justices—Trials. The fee of 
eighty cents to a justice for the trial of an issue, under 
Maine laws, applies only to civil causes.—Knowlton v. Co. 
Commrs. of Waldo Co.,8. J.C. Maine, Feb. 24, 1887; 8 Alt. 
Rep. 683. 

60. Costs—Percentage — Without Execution. The 
commission of one per cent. on money collected with- 
out execution on a judgment, of a justice or county 
judge, is to be paid by the judgment debtor.—State v. 
Bryant, 8. C. Neb., March 23, 1887; 32 N. W. Rep. 302. 











61. CouRTS—Vacation—Setting Aside Judgment. 
A circuit judge has no power to set aside in vacation a 
final judgment on default in term time, in a common 
law action.—Forcheimer v. Tarbdle, 8. C. Fla., Feb. 19, 1887; 
18. Rep. 695. 

62. COVENANTS—Engaging in Business—Employee.——— 
Where a party covenants not to engage again in busi- 
ness in that city, he violates his agreement by becoming 
an employee in a similar business and influencing trade 
thereto.—Finger v. Hahn, N. J. Ct. Ch., April 4, 1887; 8 Atl. 
Rep. 654. 


68. CRIMINAL LAw—Amendment after Arraignment. 
An amendment of an indictment in a case of lar- 
ceny, charging the name of the alleged owner of the 
property stolen, may be allowed after arraignment.— 
State v. Dominique, 8. C. La., March 21, 1887; 18. Rep. 665. 


64. CRIMINAL LAwW—Assault—Evidence. Where it 
appears, upon an indictment for felonious assault, that 
the prosecuting witness had been hung up to a limb of 
a tree by the accused, held that the evidence was suffi- 
cient to sustain conviction.—State v. Frisby, 8. C. Mo., 
Feb. 28, 1887; 38. W. Rep. 587. 














65. CRIMINAL LAw—Bail. Failure of proof to es- 
tablish a killing upon express malice entitles the appli- 
cant to bail, and the fact that a single trial of the ac- 
cused for murder resulted in a disagreement, does not 
authorize the refusal of bail.—Ez parte England, Tex. Ct. 
App., Feb. 16, 1887; 38. W. Rep. 714. 


66. CRIMINAL LAW—Adultery—Complaint by Husband 
or Wife. Testimony by a wife, duly subpe@naed be- 
fore the grand jury concerning her husband’s adultery, 
does not show a compliance with Iowa law, that no 
prosecution for adultery can be commenced except on 
the complaint of the husband or wife.—State v. Stout, 8. 
C. Iowa, March 12, 1887; 82 N. W. Rep. 872. 


67. CRIMINAL Law—Confessions—Preliminary Inquiry. 
Before the confessions of the accused are admitted 
in evidence, the court must ascertain whether any in- 
ducements were held out to him and if he was infiu- 
enced thereby.—Biscoe v. State, Md. Ct. App., March 15, 
1887 ; 8 Atl. Rep. 571. 


68. CRIMINAL Law—Conviction by Justice of the Peace 
Void. A justice of the peace has no jurisdiction of 
the offense of unlawfully carrying a pistol, and a con- 
viction and fine by him is no bar to an indictment for 
the same offense.—Foust v. State, 8. C. Tenn., Jan. 15, 
1887; 3S. W. Rep. 657. 


69, CRIMINAL LAW—Dying Declarations. The court 
must decide from all the surrounding circumstances, 
whether the declarations are properly admissible as 
dying declarations.—State v. Johnson, 8. OC. 8. Car., Feb. 
19, 1887; 1 8. E. Rep. 510. 


70. CRIMINAL LAaw—Dying Declarations—Admissibility. 
The admissibility of a dying declaration is a pre- 
liminary question for the court, and the examination of 
the question may be conducted in the presence of the 
jury.—People v. Smith, N. Y. Ct. App., March 1, 1887; 10 N. 
E. Rep. 873. 


7l. CRIMINAL Law—Dying Declaration—Res Gestwe— 
Admission. The deceased, while in the agonies of 
death, which soon followed, said, in the presence of the 
accused, that he had killed her with poison mixed with 
whisky. The statement was admissible as a dying 
declaration, as part of the res geste, and as a statement 
made in the presence of the accused, not denied by him, 
he rushing at once from the room.—Puryear v. Com., Va. 
Ct. App., March 26, 1887; 18. E. Rep. 512. 


72. CRIMINAL Law—Evidence after Argument. No 
case should be reopened for the introduction of evi- 
dence, after argument and charge to the jury.—State v. 
Paul, 8. C. La., March 21, 1887; 1S. Rep. 666. 


78. CRIMINAL LAw—Evidence—Former Attempt. 
Upon trial for a crime, evidence is admissible that de- 
fendant at a former time, not too far distant, attempted 
to commit the same offense.—People v. O’ Sullivan, N. Y. 
Ct. App., March 1, 1887; 10 N. E. Rep. 880. 


74. CRIMINAL Law—Forgery of an Order—Intent of 
Use. A written acknowledgment that H has picked 
acertain amount of cotton, purporting to be signed by 
the proper party, amounts to an order for the payment 
of money, and, under a charge of forgery, can serve as 
the basis of the indictment, but it is for the jury to say 
whether or not such instrument was used for the pur- 
pose of drawing money.—State v. Jefferson, 8. C. La., 
March 21, 1887; 1 8. Rep. 669. 

75. ORIMINAL Law—Former Conviction of Lower De- 
gree. A former conviction of murder in the second 
degree operates as an acquittal of the higher degree, 
and on a subsequent trial the charge should be confined 
to murder in the second degree or less.—Smith v. State, 
Tex. Ct. App., Nov. 17, 1886; 3S. W. Rep. 684. 


76. CRIMINAL Law—Homicide—Arrest. Where one, 
arrested upon a warrant for bastardy or other misde- 
meanor, attempts to escape, the officer is not justified 
in killing him while fleeing.—Heard v. Martin, Ky. Ot. 
App., March 81, 1887; 38. W. Rep. 622. 


Tl. CRIMINAL Law—Instruction. 



































Where, in a trial 
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on charge of murder, there is evidence of manslaughter, 
the court must give an instruction upon the law of 
manslaughter.—Liskosski v. State, Tex. Ct. App., Feb. 16, 
1887; 38. W. Rep. 696. 


78. CRIMINAL Law—Instruction. Trial courts are 
required to instruct upon every phase of the case raised 
by the evidence, however impotent such evidence may 
seem to be.—McConneli v. State, Tex. Ct. App., Nov. 17, 
1886; 3S. W. Rep. 699. 


79. CRIMINAL LAW—Instructions. The charge of 
the court should be limited to the case as made by the 
evidence.—Hartwell v. State, Tex. Ct. App., Feb. 16, 1887; 
3S. W. Rep. 715. 


80. CRIMINAL LAw—Instruction. The charge of a 
court should be restricted to the case made by the evi- 
dence and the indictment.— Levine v. State, Tex. Ct. App., 
Jan. 22, 1887; 3 8. W. Rep. 660. 


81. CRIMINAL LAW—Instruction—Accused as Witness. 
——-It is error to instruct that, “as the defendant has 
testified as a witness in his own behalf, the State had a 
right, if it could, to have proved by lawful evidence 
that his general character was bad,” in a case where no 
evidence whatever of the defendant’s character was 
introduced.—Dolan v. State, 8. C. Ala., Feb. 28, 1887; 18- 
Rep. 707. 


82. CRIMINAL LAw — Instruction—Deliberation. It 
is error to instruct a jury that, if accused shot “deliber- 
ately,” he was guilty of murder, in a case where the 
accused testified that the deceased shot at him and 
turned to run, and that accused immediately shot and 
killed him.—Beasley v. State, 8. C. Miss., March 14, 1887; 1 
8. Rep. 736. 


88. CRIMINAL LAw—Intoxicating Liquors—Notice. 
Under § 2093, Rev. Stat, Ind. 1881, the indictment for sell- 
ing liquor must show that the accused sold liquor toa 
person in the habit of being intoxicated, after notice in 
writing of his habit by a citizen of the ward or township 
in which such habitual drunkard resided at the time the 
notice was given.—Ceraghty Jr. v. State, 8. C. Ind., March 
15, 1887; 11 N. E. Rep. 1. 


84. CRIMINAL Law — Jury—Selection — Erroneous In- 
struction—Historical Fact. ‘Where no regular panel 
has been drawn for the term, the court may call a jury 
from the by-standers to try a criminal case. An erro- 
neous instruction must be withdrawn; it cannot be cor- 
rected by a proper one, but an incompiete one may be. 
In the argument an attorney may refer to an historical 
fact.—Heil v. State, 8. C. Ind., Feb. 25, 1887; 10 N. E. Rep. 
916. 


85. CRIMINAL Law—Journey—Carrying Weapons. 
Under Tennessee act 1879, ch. 186, it is no defense to 
prosecution for carrying weapons that the defendant 
was on a journey out of his county or State.— Poe v. State, 
8. C. Tenn., Jan. 19, 1887; 38. W. Rep. 658. 


86. CRIMINAL Law—Killing Assailant of Wife. 
Where A and B, both women, fought, and B struck A 
with an axe-handle, and A’s husband then raised a gun 
and killed B, who had started off, held error to refuse to 
permit the jury to consider whether the killing was 


























murder or manslaughter, but to instruct assuming that - 


it was murder.—McLaurin v. State, 8. C. Miss., March 21, 
1887 ; 1 S. Rep. 747. 


87. CRIMINAL Law — Larceny— Limitation. Prose- 
cutions for felonious larceny is barred by lapse of five 
years between commission of the offense and present- 
ment of indictment therefor.— Wimberley v. State, Tex. 
Ct. App., Dec. 4, 1886; 88. W. Rep. 717. 


88. CRIMINAL Law — Larceny — Ownership. Evi- 
dence which does not establish the allegation of owner- 
ship is insufficient to support a conviction for larceny. 
—Groom v. State, Tex. Ct. App., Feb. 12, 1887; 38. W Rep. 
668. 

89. CRIMINAL Law — Malicious Trespass — Larceny— 
Animus Furandi. A verdict of guilty of larceny, 














where the indictment contains a count for malicious 
trespass for burning a buggy and a count for larceny of 
the buggy, when all the evidence is that the accused 
took the buggy and burned it “to get even” with the 
owner, must be set aside, there being no proof of the 
animus fwrandi.—Pence v. State, 8. C. Ind., March 9, 1887; 
10 N. E. Rep. 919. 


90, CRIMINAL Law—Material Averments—New Trial. 
Material descriptive averments of an indictment 
must be proved by the State; and on failure to so 
charge, and in the absence of proof sustaining such 
description, the court erred in refusing a new trial.— 
Loyd v. State, Tex. Ct. App., Jan. 12, 1887; 3S. W. Rep. 670. 


91. CRIMINAL Law—Murder—Character. Where, in 
a murder case, the defendant has shown his character 
as a peaceable, law-abiding citizen, it is error to allow 
evidence that he had previously had difficulties with 
other persons.—State v. Sterrett, 8. C. Iowa, March 15, 
1887 ; 32 N. W. Rep. 387. 


92. CRIMINAL Law — Murder — Premeditated Intent— 
Verdict. An indictment for murder in the first de- 
gree should charge a premeditated intent or desire to 
kill, and a verdict of guilty upon an indictment not so 
charging will not warrant a sentence of death.— Wiggins 
v. State, 8. C. Fla., March 2, 1887; 1 South. Rep. 693. 


93. CRIMINAL LAw—Murder—Reasonable Doubt. 
Thejdoctrine of reasonable doubt, as applied to murder 
in the second degree, is that the evidence must show 
beyond a reasonable doubt the absence of facts which 
will reduce, excuse, or justify the killing.— White v. State, 
Tex. Ct. App., Feb. 16, 1887; 38. W. Rep. 710. 


94, CRIMINAL LAW—Murder—Res Gestz. A declar- 
ation, by one fatally wounded, made at a place to which 
he had fled and about five minutes after being cut, as to 
how and by whom he was cut, held inadmissible, on a 
murder trial,.as part of the res geste.— Mayes v. State, 8. 
C. Miss., Feb. 7, 1887; 1 South. Rep. 733. 


95. CRIMINAL LAW — Perjury. A false statement, 
under oath, by a witness in a trial of one for false 
swearing, will support an assignment of perjury 
against such witness.—Davidson v. State, Tex. Ot. App., 
Nov. 20, 1886; 38. W. Rep. 662. 


96. CRIMINAL LAW—Sale of Liquor to Minor. To 
convict on a charge of selling liquor to a minor, it must 
be shown that defendant knew, at the time he sold the 
liquor, that the purchaser was a minor.— Williams v. 
State, Tex. Ct. App., Feb. 5, 1887; 3S. W. Rep. 661. 


97. CRIMINAL LAW — Stolen Goods — Accused — Res 
Gestex. In a criminal case for receiving stolen goods, 
the accused can testify as to the circumstances under 
which he received them, and what was said and done at 
the time, as part of the res geste.—State v. Bethel, 8. C. N. 
Car., March 21, 1887; 1 8S. E. Rep. 551. 


98. CRIMINAL LAW—Verdict. In a verdict for as- 
sault with intent to kill, Rev. Stat. Mo. § 1927, does not 
require that it be stated whether or not there was 
malice aforethought.— State v. Berning, 8. C. Mo., Feb. 28, 
1887; 3S. W. Rep. 588. 


99. CRIMINAL PRACTICE — Instructions. A: court 
may well refuse special instructions when the general 
instructions include all the law in the case.—Pless v. 
State, Tex. Ct. App., Feb. 9, 1887; 38. W. Rep. 576. 


100. DAMAGES—Double—Verdict. In an action for 
double damages, under the Pennsylvania act, for cutting 
timber, the court can double them, if the record shows 
that the jury gave single damages:—Kulp v. Bird, 8. C. 
Penn., March 14, 1887; 8 Atl. Rep. 618. 



































101. DAMAGES—Interest on Account Stated. Inter- 
est, from the time the debt shoula have been paid, may 
be assessed as damages, in an action on account stated. 
—RHeidenheimer v. Ellis, 8. C. Tex., Feb. 25, 1887; 38. W. 
Rep. 666. 


102. DEDICATION — Public Square —Taxation—Limita- 
tions—Statute of.— Where a party lays off a town, 
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dedicating a town square and sells lots, the dedication 
is irrevocable, and taxation thereof is void, and title 
thereto cannot acquired by adverse possession.— Town 
of San Leandro v. Le Breton, 8. C. Cal., March 23, 1887; 13 
Pac. Rep. 405. 


108. DEED — Acknowledgment — Seal—Sunday. In 
a justice of the peace may certify to the ac- 
knowledgment of a deed, without adding any seal to his 
signature, nor is such deed invalid because made on 
Sunday.—Lucas v. Larkin, 8. C. Tenn., Jan. 22, 1887; 38. 


W. Rep. 647. 


104. DE Facto—School-board.———One who contracts 
with and renders service to a de facto school-board can- 
not recover the value of such services from the school- 
district.— White v. School-distrct, etc., 8. C. Penn., March 
7, 1886; 8 Atl. Rep. 443. 


105. DEMURRAGE—Bill of Lading. A vessel may 
look to the owners and holders of the bill of lading for 
freight and demurrage. They cannot by subcontract 
transfer the liability to others.—Neilson v. Jesup, U. 8. D. 
C. (N. Y.), March 4, 1887; 30 Fed. Rep. 138. 


106. DivoRCE—Connivance of Husband. Where it 
appears from the conduct of the husband that his in- 
tention is to have his wife transgress, or at least allow 
her to do so undisturbed and unprevented, that consti- 
tutes connivances, and is a bar to a suit.—Bourgeois v. 
Chauvin, 8. C. La., Feb. 14, 1887; 1 South. Rep. 679. 


107. DivoORCE —Improper Evidence—Decree. The 
admission of improper evidence in a divorce suit, tried 
without a jury, will not warrant a reversal, if there was 
sufficient legal evidence to sustain the decree.—McCon- 
ahey v. McConahey, 8. C. Neb., March 26, 1887; 32N. W. Rep. 


108. DIvoRCE—Lapse of Time—Validity of Decree. 
Where a party has accepted the advantages of a decree 
of divorce for thirty years, the decree will not be set 
aside on the ground that it was granted without notice. 
—Sedlack v. Sedlack, 8. C. Oreg., March 7, 1887; 18 Pac. 
Rep. 452. 


109. DOWER—Assignment—Prior Incumbrancers. 
An assignment of dower by agreement is not valid 
against prior incumbrancers who were not parties to 
the proceeding.—Lehman v. Rogers, 8. C. Ala., Feb. %, 
1887; 1 South. Rep. 703. 


110. DOWER—Reforming Deed—Parties. In a suit 
to reform a deed, it is not necessary to join the wives of 
intermediate owners of the property, through whom 
plaintiff acquired his title, as having a right of dower.— 
Stevenson v. Polk, 8. C. Iowa, March 11, 1887; 82 N. W. Rep. 
340. 


111, EJECTMENT — Title —Beneficiary—Grant.———One 
who was not a beneficiary under a grant to a city in 
trust for certain parties, cannot question a deed from 
the city to another of a part of the grant, on the ground 
that the latter was not a beneficiary.—Palmer v. Galvin, 
8. C. Cal., March 25, 1887; 18 Pac. Rep. 476. 


112. ELECTION—Qualifying. It is not absolutely es- 
sential, that one duly elected to an office be commis- 
sioned by the governor before he can sue for, and re- 
cover the office from an usurper.— Toney v. Harris, Ky. 
Ct. App., March 29, 1887; 38. W. Rep. 614. 


118. EMINENT DoMAIN—Condemnation of Land—Conse- 
quential Damages — Benefits. When land is con- 
demned the only benefits to the owner to be charged 
against his damages are those peculiar to him, exclu- 
sive of those common to the community. He cannot be 
allowed damages for inconvenience caused him by the 
road, when it was located prior to his purchase of the 
land.—Short v. Rochester, etc. R. Co.,8.C. Penn., Feb. 28, 
1887; 8 Atl. Rep. 596. 


114. Equiry—Appeal—Assignment of Errors. Un- 
der New Mexican laws, an appeal in an equity case may 
be dismissed, if the assignment of error is not filed in 
time.—Shinnock v. Kuhn, 8. C. N. Mex., Jan. 29, 1887; 18 
Pac. Rep. 4%. 






































115. Equity — Confidential Relations — Setting Deed 
Aside—Ascertaining Value. No fiduciary relation ex- 
ists between one and his son’s widow so as to make a 
sale by the former of his interest in his deceased son’s 
estate presumptively fraudulent. If his agent fails to 
ascertain the value of the interest, as advised to do, and 
relies on her statements, no relief will be granted.—Her- 
ron v. Herron, 8. C. lowa, March 16, 1887; 82 N. W. Rep. 
407. 


116. Equitry—Practice — Pleading. United States 
courts will not take jurisdiction of questions in equity, 
made by agreed statements, without any pleadings, 
although the State courts are permitted to do so by 
statute.—Nickerson v. Atchison, etv. Co., U. 8. C. C. (Kan.), 
June, 1886; 30 Fed. Rep. 85. 


117. Equiry—Perjury—Surprise. Equity will not 
relieve against a judgment at law obtained by perjury 
and surprise. — Cotzhauser v. Kerting U.S.C. C. (Wis.), 
Dec, 26, 1886; 29 Fed. Rep. 821. 


118. Equiry—Removal of Causes—Practice — Judicial 
Sale—Fraud—Partnership. If persons who should 
be parties to a suit be omitted, the party so omitting 
them may be required to make them parties under the 
penalty of having the case remanded to the State court, 
or of having his bill dismissed. Any court of equity will 
inquire into a title procured by fraud in any other 
court, and will also set aside a judicial sale for inad- 
equacy of price. Creditors should be parties to a bill to 
foreclose a trust in their favor, one creditor cannot be 
permitted to procure a sale for an inadequate price 
which will bind other creditors.—Hunt v. Fisher, U. 8. C. 
C. (Tenn.), Feb. 7, 1887; 29 Fed. Rep. 801. 


119. Equiry—Sale of Infants’ Lands. The chan- 
cery court of Alabama is invested with jurisdiction to 
decree the sale of lands of infants, whether their estate 
is absolute or contingent or in remainder.— Thorington 
v. Thorington, 8. C. Ala., Feb. 28, 1887; 1 South. Rep. 716. 


120. Equiry—Specific Performance—Fraud. Where 
A signs a deed to land and gives it to his agent, with 
instructions not to deliver it till another deed, recon- 
veying a part of the premises, was signed by the 
grantee, and the agent substituted for the latter deed a 
deed for a less amount thereof, A is entitled to a specific 
performance of the original agreement.—Leeds v. Pen- 
rose, N. J. Ct. Ch., March 14, 1887; 8 Atl. Rep. 520. 


121. Equiry—Writ of Assistance—Mortgage—Foreclos- 
ure—Disputed Title. Where, in a foreclosure writ, 
in which plaintiff and defendant derive title from the 
same source, but defendant claims another and better 
title, and allows the case to go by default, a court of 
equity will not issue a writ of assistance to put the pur- 
chaser at the foreclosure sale in p< on inst the 
defendant in possession.—Chadwick v. Island 1 Beach Co., 
N. J. Ct. Ch., April 1, 1887; 8 Atl. Rep. 650. 


122. ESTOPPEL—Matters Adjudicated. Parties and 
privies are estopped to litigate an issue once deter- 
mined in a court of competent jurisdiction.—Glenn v. 
Savage, 8. C. Oreg., March 7, 1887; 13 Pac. Rep. 442. 


128. ESTOPPEL—Nonsuit. A nonsuit without trial 
and without evidence is no bar to a new suit.—Aughes v. 
Walker, 8. C. Oreg., Feb. 1887; 13 Pac. Rep. 450. 


1%. ESTOPPEL—Possession under Void Judicial Sale— 
Purchase of Tax Title. Where a purchaser, under 
an administrator’s sale, not confirmed, goes into pos- 
session, he cannot, by letting the taxes go unpaid and 
purchasing the tax title, acquire a valid title.—Pool v. 
Ellis, 8. C. Miss., March 21, 1887; 1 South. Rep. 725. 


125. EVIDENCE — Building Jetties — Riparian Owner. 
Evidence tending to show that the defendants 
could not have foreseen that injury would be caused, is 
not admissible in an action for damages by a riparian 
owner for injury caused by the building of a jetty by 
the defendants. — Armenedaiz v. Stillman, 8. OC. Tex., 
March 1, 1887; 38. W. Rep. 678. 


126. EVIDENCE—Copy—Assignment. 
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out seal, purporting to be copy of an assignment for the 
benefit of creditors but not appearing to have been ex- 
ecuted before any officer of the law, but certified by the 
clerk of a probate court in Ohio to be a copy of “a deed 
of assignment” filed in that court, is not admissible in 
evidence,in Maryland. Further rulings on the authenti- 
cation of records and instruments.—DeReisthal v. Wal- 
ton, Md. Ct. App., Jan. 21, 1887; 8 Atl. Rep. 462. 


127. EVIDENCE—Witness—Transactions with Deceased 
—Agent—Interest. ‘Where an administrator sues a 
party on promissory notes claimed to have been exe- 
cuted by him through an agent, such agent is an admis- 
sible witness. Where the administrator of the indorsee 
sues the maker, the payee is admissible as a witness for 
the maker.—Nearpass v. Tilman, N. Y. Ct. App., March 1, 
1887; 10 N. E. Rep. 894. 


128. EXECUTION—Sale—Assignment of Certificate—Re- 
cording Deed—Purchase from Debtor. The assignee 
of the certificate of purchase at an execution sale is en- 
titled to receive the sheriff's deed. A grantee from the 
execution debtor, after the time when the purchaser at 
the execution sale is required to record his deed, will 
not acquire a good title, unless he purchases for value 
without notice, actual or implied.—Rush v. Mitchell, 8. C. 
Iowa, March 12, 1887; 32 N. W. Rep. 367. 


129. ExECUTORS—Claims Against Estate. Where 
land, subjected to a claim in favor of a decedent’s estate, 
was sold, and heirs bought it in, but paid nothing, and 
then sold it to their attorney, who kept half the price 
for his services to the estate, and the other half was 
paid the administrator, held, that the land was not 
thereafter subject to the creditors of the estate.— West- 
brook v. Mungers, 8. C. Miss., March 21, 1887; 1 South. Rep. 
750. 


130. ExEcuUTORS—Contingent Appointment— Confirm- 
ation. The contingent appointment of a dative ex- 
ecutor is of no avail, if, after the conditions are per- 
formed, the appointment is not confirmed by a subse- 
quent formal decree.—Pfarr v. Belmont, 8. C. La., March 
7, 1887; 1 South. Rep. 681. 


181, ExEcuTORS—Contract—V alidity. An arrange- 
ment between an administrator and others, that land 
belonging to the estate and sold bythe administrator 
should be bought and taken by the administrator’s chil- 
dren in payment of their claim against the estate, is 
illegal.— Matthews v. Matthews, 8. C. Miss., March 14, 1887; 
1 South. Rep. 741. 


182. ExEcuTORS—Foreclosure—Purchase—Power Over. 
Where the administrator of a vendor buys in the 
land on foreclosure of the vendee’s interest, he holds it 
as assets, and can sell it without an order of court.— 
Stevenson v. Polk, 8. C. lowa, March 11, 1887; 32 N. W. Rep. 
340. 


138. ExecuTORS—Foreign Executors—Bond—Detinue. 
——Where foreign executors have complied with 
Alabama code, § 2380, they are entitled to letters in Ala- 
bama, and if under the will no bond is required, none 
will be required in Alabama, and such executor may 
bring detinue for timber cut from wild land in Ala- 
bama.—Leatherwood v. Sullivan, 8. C. Ala., Feb. 16, 1887; 
1 South. Rep. 718. 


184. EXECUTORS — Non-resident Widow—Nomination. 
‘A non-resident widow may, under California law, 
nominate a person as administrator.—In re Stevenson, 8. 
C. Cal., March 19, 1887; 18 Pac. Rep. 404. 


135. ExECUTORS—Referee—Report.——_When the ac- 
counts of an administrator are submitted to a referee to 
report at the next term of the court, such report cannot 
be received after that time.—Goodale v. Case, 8. C. Iowa, 
March 16, 1887 ; 32 N. W. Rep. 414. 


136. EXECUTORS—Sale of Realty—Receiver. Where 
the court has directed the sale of a part of the realty to 
pay the debts of the deceased, a receiver may be ap- 

ointed to take charge of the rest of the realty, if there 

still a strong probability that the claims of creditors 





























will not be fully satisfied by such sale.—McKaig v. James, 
Md. Ct. App., March 15, 1887; 8 Atl. Rep. 663. 


137. EXECUTORS—$Seizin. An administrator has no 
seizin, and, therefore, cannot be disseized.—Knowles v. 
Blodgett, 8. C. R. 1., Feb. 19, 1887; 8 Atl. Rep. 691. 


138. EXECUTOR—Universal Legatee Liable for Debts— 
Legacies. As a rule, a universal heir, or legatee, who 
accepts, unconditionally, a succession which he inherits, 
is liable personally for the debts thereof, but not for 
special legacies, the discharge of which is restricted to 
the residue of the estate.—Pironi v. De Hart, 8. C. La., 
March 21, 1887; 1 South. Rep. 675. 


139. FALSE IMPRISONMENT—Evidence—Damages. 
In an action for damages for false imprisonment against 
the prosecutor and the justice who issued the warrant, 
evidence of the stat ts of the pre tor to the 
justice to induce him to issue the warrant are admissi- 
ble cause, or want of malice in fact, or in mitigation of 
damages.—Neall v. Hart, 8. C. Penn., March 14, 1887; 8 
Atl. Rep. 628. 


140. FIXTURES—Removal—Mortgage. A mortgagor 
in possession, who introduces articles in no way con- 
nected with the premises, may remove them on fore- 
closure.—Foote v. Gooch, 8. C. N. Car., March 16,1887; 18. 
E. Rep. 529. 


141. Fraup—Conveyance to Parent—Cancellation. 
Equity will cancel a conveyance of property to a 
parent, made by a child in ignorance of his interest 
therein, and caused by the misrepresentations of the 
parent.—Baldock v. Joh , 8. C. Oreg., March 7, 1887; 18 
Pac. Rep. 434. 


142. FrauD — Mortgage — Tax-sale — Estoppel. 
Where a mortgagor, by collision with his son, lets the 
mortgaged land be sold for taxes, and the tax deed is 
made to the son, who quitclaims to his sister while the 
roreclosure suit is pending, such tax title is subject to 
the mortgage, and may be inquired into and canceled in 
the proceedings to foreclose —McAlpinv. Zitser, 8. C. Ill., 
Jan. 25, 1887; 10 N. E. Rep. 901. 


























143. FRAUDULENT CONVEYANCE—Assignments for Cred- 
itors—Injunction—County Court. Where an insolv- 
ent firm executes judgment notes to some creditors, and 
at the same time is preparing an assignment for the 
benefit of creditors, the judgments obtained on the notes 
just prior to the assignment are void, under the Illinois 
law. If the assignee obtains no property by the assign- 
ment, the jurisdiction of the county court does not at- 
tach. If the assignee fails to act, a creditor may gointo 
equity, enjoin the judgments, and have a receiver ap- 
pointed, and such court will distribute the proceeds 
according to the equitable rights of all the parties.— 
Preston v. Spalding, 8. C. Tll., March 22, 1887; 10 N. E. Rep. 
908. 





144. FRAUDULENT CONVEYANCE — Execution — Creditor 
—Credtiors’ Bill—Priorities. An execution creditor 
may disregard the deed of a debtor conveying his land 
to defraud creditors, and may levy his execution and sell 
without setting aside the deed, and another creditor who 
has subsequently brought an action to set aside the 
debtor’s fraudulent conveyance cannot hold the land 
as against such execution creditor.—Scott’s Ez’r v. Scott, 
Ky. Ot. App., March 19, 1887. 8 8. W. Rep. 598. 


145. FRAUDULENT CONVEYANCE—Husband and Wife— 
Estoppel—Partnership. Whether a conveyance is 
fraudulent in intent is a question for the jury. A wife 
who, by her conduct, is estoppel from asserting that she 
is a partner with her husband in his store,is not estopped 
from setting up that he is a debtor to her for money 
advanced by her. A mortgagee who, by his attorney, 
consented that the sheriff might levy on goods if he 
recognized the mortgage according to the law of the 
State, may, nevertheless, sue the sheriff in trover, 
if he levies without such recognition. — Norris v, 
MecConner, U. 8. ©. C. (Mich.), Dec., 1886, 2? Fed. Rep, 
‘187. 
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146. FRAUDULENT CONVEYANCE—Voluntary Settlement 
by Wife. A voluntary settlement by the husband of 
his whole property upon his wife, is void against a sub- 
sequent bona fide purchaser without notice.—Adams v. 
Edgerton, S.C. Ark., March 5, 1887; 3S. W. Rep. 628. 


147..FRAUDS, STATUTE OF — Agreement — Release of 
Mortgage. Where a party owns land subject to two 
mortgages made by others, and pays one on the promise 
of the owner thereof to have the other released, the 
contract is not within the statute of frauds.—McCraith 
v. Nat. Mohawk Val. Bank, N. Y. Ct. App., March 1, 1887; 10 
N. E. Rep. 862. 


148. FRAUDS, STALUTE OF —Sale of Land — Purchase 
Money. A agreed to sell B land, for which B was to 
pay so much money and convey some land to D ana C. 
In consideration thereof, D agreed verbally to pay A so 
much money. Held,that A could sue D for the money 
after B made the conveyance to D and C.—Freed v. 
Richey, 8. C. Penn., March 14, 1887; 8 Atl. Rep. 626. 


149. FRAUDS, STATUTE OF—Sale—Delivery to Carrier. 
Under Colorado law, a verbal contract of the sale 
of oil is void, though the proper amount is delivered to 
the carrier named by the vendee, when the vendee has 
not accepted any part of it nor paid any part of the 
purchase price.—Billin v. Henkel, 8. C. Colo., Dec. 3, 1886; 
18 Pac. Rep. 420. 


150. ““FUTURES’’—Speculation in—Illegal Contract. 
One who orders purchases of stock, intending only to 
speculate on the future rise or fall, is liable on his notes 
given for that purpose, if the brokcr actually bought 
the stock, as the gambling intent was on one side only. 
—Bangs v. Hornick, U. 8. C. C. (Minn.), Feb. 21, 1888; 30 
Fed. Rep. 97. 


151. GARNISHMENT—Justice’s Judgment— Intervenor— 
Appeal—Jurisdiction. Where an intervenor’s peti- 
tion is filed in one suit before a justice, and it is agreed 
it shall apply to two suits, which aggregate more, but 
are respectively less than $100, the intervenor is entitled 
to an appeal. Ifthe intervenor’s petition is dismissed, 
and on writ of error to the circuit court the justice’s 
judgment is affirmed, the intervenor cannot object to 
the justice’s jurisdiction for the first time on appeal.— 
Edwards v. Cosgro, 8. C. lowa, March 11, 1887; 32 N. W. 
Rep. 358 


152. GUARDIAN AD LITEM — Service of Process. 
Where, in an action against infants residing out of 
coynty where suit is brought, service is had by delivery 
of the writ only to the infants, the court has no author- 
ity to appoint a guardian ad litem.—Kremer v. Haynie, 8. C. 
Tex. Feb. 25, 1887; 38. W. Rep. 676. 


158. GUARDIAN—Record of Appointment—Bond—Error. 
‘Where, in the record of the appointment of a guard- 
ian, it does not show that notice to persons interested, it 
will be presumed, the court being one of general juris- 
diction, that due notice, as prescribed by the statute, 
had been given, the manner of such notice being a matter 
for the discretion of the court. A guardian’s bond, pay- 
able to the ward, instead of the court, if approved by 
the court, is valid, in so far as concerns subsequent 
sales of the ward’s land.—Kelley v. Morrell, U. 8. C. ©. 
(Minn.), February, 1877; 29 Fed. Rep. 736. 


14. HABEAS CoRPUS—Alien—Jurisdiction—Territories. 
The Supreme Court of the United States will not, 
upon habeas corpus, discharge a prisoner convicted in the 
courts of a territory, because there was an alien on the 
grand jury that found the indictment. The rule is that 
the supreme court has no authority to discharge on 
habeas corpus, unless “‘the sentence exceeds the jurisdic- 
tion, or there is no authority to hold him under the sen- 
tence.” The alienage of a grand juror, or the refusal to 
award compulsory process for witnesses, are irregulari- 
ties which do not affect jurisdiction.—Ewxv parte Harding, 
U. 8. 8. C., March 21, 1887; 78. C. Rep. 780. 

155. HEIRS — Simulated Contracts by Ancestor.—— 
Forced heirs have the right to annul simulated contracts 
by their ancestors from whom they inherit, by parol 
































evidence, and are not restricted to the legitime.—Spencer 
v. Lewis, 8. C. La., March 21, 1887; 1 South. Rep. 671. 


156. HIGHWAYS — ‘Assessment of Damages — Setting 
Aside—Appointment by Court. Where the report of 
the freeholders appointed to assess damages for land 
taken in laying out a public road is set aside, the court 
of common pleas may, upon, application within six 
months, make a new appointment.— Township of Eaton- 
town v. Wolley, S.C. N.J., March 11, 1887; 8 Atl. Rep. 517. 


157. HIGHWAYS — Establishment — Gates. Under 
North Carolina laws, the county commissioners, in es- 
tablishing a public road, can authorize the owner of 
land passed over to put a gate across it; later,the au- 
thority must come from the township supervisors.— 
Andrews v. Beam, 8. C. N. Car., March 16, 1887, 1 8. E. Rep. 
532 








158. HiGHways—Establishment by Uses—Dedication— 
Wild Lands. A highway cannot be established over 
wild, uninclosed prairie land by mere user, but a dedi 
cation may be shown by acts of the owner and accept- 
ance by the public.—Rathmann v. Nohrenberg, 8. C. Neb., 
March 28. 1887; 32 N. W. Rep. 305. 


159. HOMESTEAD—Creditors—Appraisal. Where a 
homestead is laid off, under the law of North Carolina, 
and all creditors have a chance to appear and contest 
the right, a non-contesting creditor cannot have it laid 
off again, in the absence of proof {that there was fraud 
in laying it off, or that it was increased in value.—Gulley 
v. Cole, 8. C. N. Car., March 7, 1887; 18. E. Rep, 520. 


160. HOMESTEAD—Execution— Voluntary Conveyance. 
Creditors of A filed a bill against B and C, to whom 
B had conveyed his homestead, to subject it to their 
judgments. C then quitclaimed to B, who continued in 
possession of the property all the time. Both deeds 
were without consideration. Held, that the land must 
be subjected to the judgments.—Buéler v. Nelson, 8. C. 
Iowa, March 15, 1887; 32 N. W. Rep. 399. 











161. HOMESTEAD—Two Houses—Occupied. Where 
a family owns two houses on one let, and resides a part 
of the time in one and a part of the time in the other, 
both are not worth more than the exemption, both are 
exempt as a homestead.—Colbert v. Henley, S. C. Miss.» 
Feb. 28, 1887; 1 South. Rep. 631. 


162. HOMESTEAD—Waiver. Where a creditor of the 
husband levies and sells part of the husband’s lands, 
but there is enough left for a homestead, which the 
husband and wife subsequently convey, the wife cannot 
afterward claim homestead in the part previously levied 
on.—Rayburn v. Norton, 8. C. Tenn.. Jan. 21 1887, 8. C. 
Tenn. 645. ‘ 


168. HUSBAND AND WIFE — Election — Will. If a 
husband by will devises a portion of his estate to his 
widow, including his homestead, to which she would 
not have been entitled except under the will, and she 
afterwards conveys the property so devised to her, she 
is held to have elected to have taken under the will, 
although part of the property devised by the husband 
was community property.—Rogers v. Trevathan, 8. C. 
Tex., Feb. 18, 1887; 3S. W. Rep. 669. 











164. HUSBAND AND WIFE—Mortgage—Separate Estate. 
A mortgage given by a wife, without her husband 
joining, to her mother for money given by the father 
prior thereto and made without the father’s knowledge 
and intended to protect the property from the husband, 
is void.—Heller v. Groves, N. J. Ct. Ch., April 2, 1887; 
8 Atl, Rep. 652. 


165. HUSBAND AND WirE—Separate Estate of Wife. 
The value of improvements which a wife causes 
to be built on her real estate will be charged in equity 
thereon.—Schnabdel v. Betts, 8. C. Fla., March 22, 1887; 1 
South. Rep. 692. , 

166. HUSBAND AND WIFE—Trusts—Release. Where 
a wife gives money to her husband to invest for her 
and pay her the income, and he always recognizes the 
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debt, he is bound to account therefor, though she after- 
wards borrows money from him and repays it without 


asking for an accounting.—Rusling v. Rusling, N J. Ct. 
Ch., March 81. 1887; 8 Atl. Rep. 534. 


167. INFANT—Partnership—Money Paid. ‘An infant 
may disaffirm a contract relative to personal property 
before or after he comes of age; when he puts money 
into a partership, which does not prove profitable, and 
remains in the partnership some time, he cannot re- 
cover the money back, unless he was induced to become 
a partner by fraudulent representations. — Adams v. 
Beall,Md. Ct. Ap. March 16, 1887, 8 Atl. Rep. 644. 


168. INJUNCTION—Corporation—Proxy. An injunc- 
tion will not be granted in one State to prevent officers 
of a corporation from voting stock upon proxies at a 
stockholders’ meeting to be held in another State, the 
laws of which do not authorize voting by proxy.— Wood- 
ruff v. Dubuque, etc., Co.,U.8.C. C. (N. Y.), Feb. 11, 1887; 30 
Fed. Rep. 01. 


169. INSTRUCTIONS. The mere omission in the 
charge of the court to refer to all the evidence, is not a 
sufficient cause for reversing the judgment.—Payne v. 
Noon,'s. C. Penn., Feb. 28, 1887; 8 Atl. Rep. 428. 


170. INSURANCE — By-laws—Contracts. The by- 
laws of an insurance company for its management has 
no effect to modify contracts between the corporation 
and the assured.—Stewart v. Lee Mut. Fire Ins. Ass’n, 8. C. 
Miss., March 14, 1887; 1 South. Rep. 748. 


171. INSURANCE — Fire — Change of Incumbrances — 
Hazard—Question for Jury. A change of incum- 
brances does not necessarily avoid a fire insurance 
policy. Ifthe hazard on the property unsold is not in- 
creased in proportion, which is a question for the jury, 
the policy is not vitiated.— Russell v. Cedar Rapids Ins. 
Co., 8. C. lowa, March 5, 1887; 32 N. W. Rep. 95. 


172. INSURANCE—Fire—Misrepresentation of Title. 
Whether a misrepresentation of title in an application 
for fire insurance is material, is a question for the jury. 
—Sweat v. Piscataquis, etc. Co., 8. J. C. Me., Feb. 12, 1887; 8 
Atl. Rep. 457. 


173. INSURANCE—Fire—Proof of Loss—Terms— Prema- 
ture Suit. Where, by a policy of insurance, the com- 
pany is allowed sixty days after proof of loss, with 
plans and specifications in which to pay the loss, a suit 
before the sixty days has elapsed after the proof of the 
loss is premature.—German Am. Ins. Co. v. Hocking, 8.C. 
Penn., March 7, 1887; 8 Atl. Rep. 586. 


174. INSURANCE—Fire—Proof of Loss — Waiver — Arbi- 
tration. Where proof of loss under a fire policy is 
furnished to the company, and are retained for five 
months, any defects therein are waived. An agree- 
ment to refer a loss to arbitrators to be selected by the 
parties is revocable, and will not oust the jurisdiction 
of the court, though the contract says no suit shall be 
brought till the award of the arbitrators has been filed. 
—Commercial, etc. Co. v. Hocking, 8. C. Penn., March 7, 
1887; 8 Atl. Rep. 589. 


115. INSURANCE—Marine—Abandonment. When a 
part interest is insured,an abandonment is limited to 
the interest insured. After abandonment, owners can- 
not claim a lien for services rendered before that event, 
which they were bound to render.— Northwestern, etc. Co. 
v. The Manitoba, U. 8. D. C. (Mich.), Feb. 9, 1887; 30 N. W. 
Rep. 129. 

176. INSURANCE—Life—“The Assured.” Where one 
interested in the life of another insures that person’s 
life, he is “the assured;” the policy money should be 
paid to him, and an action by the administrator of the 
deceased on the policy cannot be sustained.—Brockway 
v. Connecticut, etc. Co.,U.8.C. C. (Penn.), Feb. 4, 1887; 29 
Fed. Rep. 766. 

177. INTERNAL REVENUE—Matches—Stamps. U. 8, 
Rev. Stat. §§ 3419, 3423, relating to internal revenue, 
matches, private dies, etc., construed —United Scates v. 
Diamond, etc. Co.,U.5.D. C.(Conn.), March 10, 1887; 30 
Fed. Rep. 108. 






































178. JUDGMENT—Bar — Attachment — Intervenor. 
One who appears and asks time to file a petition of in- 
tervention in an attachment suit, but does nothing, is 
not bound by the results of the litigation.— Wilson v. 
Trowbridge, 8. C. lowa, March 12, 1887; 32 N. W. Rep. 373. 


179. JUDGMENT—Default. Ruling construing stat- 
ute prescribing the practice in Chester county, Penn- 
Sylvania, in regard especially as to judgments by de- 
fault.—Harper v. Biles, 8. C. Penn., March 7, 1887; 8 Atl. 
Rep. 446. 


180. JUDGMENT—Presumption—Collateral Attack. 
It will be presumed that a court rendered its decree 
after it had acquired jurisdiction over every person to 
be affected by it. Ifthe record is silent upon some fact 
affecting jurisdiction, the matter cannot be inquired 
into when the attack upon the judgment is collateral.— 
Kramer v. Breedlove, 8. C. Tex., Feb. 18, 1887; 3 8. W. Rep. 
561. 


181. JUDGMENT—Res Adjudicata—Trial De Novo. 
That a matter may be res adjudicata, it must appear 
from the record of the judgment that it was necessarily 
passed on; or extrinsic proof may show that it was ac- 
tually passed on. When a new trial is ordered, on ap- 
peal, without any restriction, all the questions in the 
case are opened anew.—Hosford v. Wynn, 8. C. 8. Car., 
Feb. 16, 1887; 1S. E. Rep. 497. 


182. JURISDICTION—Courts — Order — Parties. An 
order of a court to certain persons, not parties to the 
cause, to deliver certain property to another, a sheriff, 
also not a party, is void.— Weisbach v. Pollock, 8. C. Wash. 
Ter., Jan. 29, 1887; 13 Pac. Rep. 417. 


183. JURISDICTION—Habeas Corpus — Certiorari. 
The Supreme Court of Arkansas has appellate jurisdic- 
tion by the writ of habeas corpus, in connection with the 
writ of certiorari, to review the proceedings of the chan- 
cery court, refusing to grant a writ of habeas corpus.— 
State v. Neel, 8. C. Ark., March 5, 1887; 38. W. Rep. 631. 


184. JUSTICE OF THE PEACE.—Jurisdiction—Amount. 
Where the plaintiff demands more than $200, he 
must remit the excess to give a justice jurisdiction; but 
this is not necessary, if summons Calls for $200, and he 
gets judgment for less, though his memorandum in evi- 
dence shows a greater sum to be due.—Brantley v. Finch, 
8. C. N. Car., March 16, 1887; 1S. E. Rep. 535. 


185. Lanps—Public Lands — Damages — Joinder. 
Construction of U. 8. Statute of March 12, 1850 (12 Stat. 
at Large 3), concerning swamp and wagon road land 
grants. A demand for damages by withholding posses- 
sion of land may be joined with a demand for the posses- 
sion itself in the same action.— Peagra v. Munz, U. 
8. C. C. (Oreg.), Feb. 14, 1887; 29 Fed. Rep. 830. 


186. LANDS, PUBLIC — Town-sites — Lots, Streets and 
Alleys — Deeds — Estoppel. The lots, streets and 
alleys to which the public interest attaches under the 
United States town-site act, are those existing at the 
time of entry by actual use or consent. Recitals in deeds 
are conclusive only when the deed itself is the founda- 
tion of the action or def Bingham v. City of Walla 
Walla, 8. C. Wash. Ter., Jan. 22, 1887; 18 Pac. Rep. 408. 


187. Laws, CONFLICT OF — Note — Indorsement. 
Where an indorsement of a note is made in one State by 
the payee, and a sale and delivery is made in another, 
the contract of indorsement is to be interpreted by the 
law of the State where the sale is made.—Briggs v. 
Latham, 8. C. Kan., March 4, 1887; 13 Pac. Rep. 393. 


188. LIBEL—“Crank”—Pleading—Innuendo—Damages. 
The statement that the production of an author is 
the “effusion of a crank,” is not actionable. It must be 
averred that the expression complained of was used in 
a defumatory sense. The allegation that, by being called 
a “crank,” plaintiff had lost legal practice and royalties 
on his books, is too indefinite and bad on general de 
murrer.— Walker v. Tribune Co., U. 8. C.C. (Ill), Feb. 1 
1887; 29 Fed. Rep. 827. 


189. LIBEL!— Privileged Communication — Affidavit 
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Legal Proceedings. An affidavit, filed by an in- 
formant in a prosecution for selling intoxicating liquors, 
alleging prejudice of the constable and requesting the 
appointment of another party to summon the jury, isa 
privileged communication.— Rainbow v. Benson, 8. C. 
Iowa, March 11, 1887; 32 N. W. Rep. 352. 


190. LIBEL—Sale on Condition. A dealer in paint 
is not liable in damages for refusing to sellfurther to a 
painter, who had purchased paint and agreed to use it 
in a certain way and had failed to do so, and for stating 
that such painter had not kept his agreement.—Lynch v. 
Febiger, 8. C. La., March 21, 1887; 1 South. Rep. 690. 


191. LieENs—Partition. Liens, privileges and mort- 
gages established by the civil code, and recorded against 
the share of a co-proprietor or co-heir, attach by the 
mere fact of judicial partition to the share of the prop- 
erty or proceeds allotted to such co-heir or co-pro- 
prietor, and is dissolved as to the shares of the other 
heirs.— Morris v. Lalaurie, 8. C. La., Jan. 3, 1887; 1 South. 
Rep. 659. 

192. LIMITATIONS, STATUTE OF—Color of Title—Trusts. 
A possession of real estate under color of title will 
bar the real owner in North Carolina in seventeen 
years, when the real owner is under no disability, even 
though a trust becomes annexed to the legal title.— 
Clayton v. Cagle, S. C. N. Car., March 16, 1887; 18. E. Rep. 
523. 

198. LIMITATIONS, STATUTE OF — Prescriptive Right— 
Pleading. In an action for flooding plaintiff’s land, 
an answer averring that the levee was built more than 
twenty years before the institution of the suit, and was 
constructed and maintained with plaintiff's consent, 
does not amount to a plea of a prescriptive right.— 
Montgomery v. Locke, 8. C. Cal., Feb. 19, 1887; 13 Pac. Rep. 
401. 


194, LIMITATIONS, STATUTE OF—Promissory Note. 
The statute of limitations begins to run as to a promis- 
sory note from the date suit may be brought, and is not 
stayed by subsequent disabilities.—Appeal of Amole, 8. C. 
Penn., Feb. 28, 1887; 8 Atl. Rep. 614. 


195. LIMITATIONS, STATUTE OF — Surety — Indemnity. 
Where land is conveyed by deed of trust to secure 
asurety, the debt so secured is covered by a covenant, 
and the three years’ limitation for simple contract debts 
does not apply. —Amington v. Rowland, 8. C. N. Car., 
March 2, 1887; 1S. E. Rep. 555. 

196. MALICIOUS PROSECUTION — Attorney’s Liability. 
To hold an attorney liable in an action for mali- 
cious prosecution, it must be shown that he knew there 
was no cause Of action in the litigation complained of, 
and that his client was acting from illegal or malicious 
motives; and the attorney has a right to act on the in- 
formation imparted by his client.—Peck v. Chouteau, 8. 
C. Mo., Feb. 28, 1887; 3S. W. Rep. 577. 


197. MANDAMUS. A mandamus to cancel an inscrip- 
tion of drainage-tax mortgage, because the tax is not 
demandable for want of consideration, or for non-per- 
formance of contract, does not involve the legality or 
constitutionality of the tax.—State v. City of New Orleans, 
8. C. La., March 21, 1887; 1 South. Rep. 668. 


198. MANDAMUS—Appeal—Notice. A writ of man- 
damus will lie to compel a court to take jurisdiction 
upon appeal of a cause which it has improperly dis- 
missed, If, in Washington Territory, a part only of 
several co-parties appeal, a notice to those who do not 
appeal that those giving the notice “will on this day” 
appeal, is sufficient.—Zxz parte Parker, U. 8.8. C., March 
21, 1887; 7S. C. Rep. 767. 


199. MANDAMUS—Election—Exercise of Judgment.—— 
Where marks over a name on a ballot call for an exer- 
cise of judgment by the inspectors as to whether the 
intention was to scratch that name or not, held, that 
such exercise of judgment could not be controlled by 

.— State v. Deane, 8. C. Fla., Feb. 21, 1887; 1 South. 
Rep. 698. 


200. MARITIME LIENS—Material-man—Home Port,—— 



































A ship cannot have more than one home port. The 
place of enrollment is prima facie the home port where 
or near which the managing owner resides. Those who 
furnish provisions for the crew, or advance money to 
pay material-men, at the request of the master, have a 
lien for the payment of their demands, if the advances 
are made elsewhere than at the home port.—McLean v. 
The Ellen Holgate, U. 8. D. C. (N. J.), Feb. 1, 1887; 30 Fed. 
Rep. 125. ’ 


201. MARRIED WOMEN—Ante-nuptial Contract. A 
married woman is bound by an ante-nuptial contract, 
in the absence of fraud or concealment.—Smith’s Appeal, 
8. C. Penn., Feb. 27, 1887; 8 Atl. Rep. 582. 


202. MARRIED WoMEN—Contracts of—Ohio Law—Lex 
Loci Contractus. Under the law of Ohio, the disa- 
bilities of married women as to contracts, at common 
law, are not removed. But, under those laws, a mar- 
ried woman’s separate estate, situate in Ohio, is liable 
for notes made by her in carrying on a business in 
which she is engaged. Real estate in Pennsylvania, 
held by a married woman, resident in Ohio, is not liable 
for such debts.—Spearman v. Ward, 8. C. Penn., Jan. 3, 
1887; 8 Atl. Rep. 430. 


2038. MARRIED WOMEN—Separate Earnings—Employing 
Husband. A married woman who, by judicial de- 
cree, underthe Pennsylvania act, has secured her sep- 
arate earnings to herself, can employ her husband as 
superintendent without subjecting her property to his 
debts.— Baxter v. Maxwell, 8. C. Penn., Feb. 28, 1887; 8 Atl. 
Rep. 581. 


204. MASTER AND SERVANT—Negligence. The rule 
is that, to hold a servant guilty of contributory negli- 
gence, it must appear that he knew, or ought to have 
known, that the machinery, etc., was defectice, and 
that the defect was such that his employment about it 
involved danger to himself.—Colbert v. Rankin, 8. ©. Cal., 
March 26, 1887; 13 Pac. Rep. 491. 


205. MASTER AND SERVANT—Negligence—Control. 
Where an employee has entire control of the work 
being done by him, the master is not liable for his neg- 
ligence.— Brown v. McLeish, 8. C. Iowa, March 15, 1887; 32 
N. W. Rep. 385. 


206. MASTER AND SERVANT—Negligence—Superior Serv- 
ant. A railroad is liable fsr damages to employees 
from the negligence of their servants, who have a con- 
trolling and superior power in the management of its 
business.—Palmer v. Utah, etc. R. Co.,8. C. Idaho., Feb. 
28, 1887; 13 Pac. Rep. 425. 


207. MECHANIC’Ss LIEN—Boundaries — Commissioner’s 
Review. The size of a curtilage attached to a house, 
against which a mechanic’s lien is filed,is determined 
by the commissioners, which the common pleas court 
may set aside, but the matter cannot be reviewed on 
certiorari in this court.—Menner v. Nichols, 8. C. Penn., 
March 14, 1887; 8 Atl. Rep. 647. 


208. MECHANIC’S LIEN—Fixtures. An apparatus in 
a hotel for heating, cooking and laundry purposes, in- 
cluding a large stock or soup kettle, is a part of the 
house, and a mechanic’s lien can be enforced for them. 
—Dimmick v. E. H. Cook Co., 8. C. Penn., March 14, 1887; 8 
Atl. Rep. 627. 


209. MECHANIC’Ss LIEN—Prior Mortgage—Removal of 
House. When a court orders land, on which a 
mechanic’s lien is sought, to be sold under a prior mort- 
gage, the party seeking the lien and a sale and removal 
of the building, must show the court abused its discre- 
tion, under Iowa law, in not so ordering.— Miller v. Seal, 
8. C. lowa, March 15, 1887; 32 N. W. Rep. 391. 


210. MECHANIC’s LiIEN—Right of Subcontractor. 
Under Gen. Stat. Ky., ch. 70, § 5, where the principal con- 
tractor is liable in damages to the owner for a greater 
sum than the balance of the contract price due, the 
subcontractor has no lien.—Parrish v. Christopher, Ky. 
Ot. App., March 2%, 1887; 38. W. Rep. 603. 


211. MECHANIC’s LIEN — Subcontractor — Contractor 
not Served. A mechanic’s lien’ by a subcontractor 
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on an unsettled account cannot be maintained withou 
bringing the contractor before the court as a party to 
the suit.— Vreeland v. Ellsworth, 8. C. lowa, March 14, 1887; 
82 N. W. Rep. 374. 


212. MECHANIC’s LIEN — Subcontractor — Employee. 
The Rhode Island law recognizes by implication a 
mechanic’s lien in favor of a subcontractor, including 
the labor of his employees.—Hatch v. Faucher, 8. C. R. I1., 
Feb. 12, 1887; 8 Atl. Rep. 543. 


213 MECHANIC’s LIEN—Subcontractor — Knowledge of 
Owner. When the owner of property knows that a 
party is furnishing materials, he is not excused for pay- 
ing that contractor, and the subcontractor will have a 
lien notwithstanding.—Chicago Lumber Co. v. Woodside, 8. 
C. Iowa, March 14, 1887; 32 N. W. Rep. 381. 


214. MINING — Record — Statute — Estoppel —Trespass. 
The location of a mining claim is inadequate if the 
record fails to set forth monuments by which it can be 
recognized. Ifa location is imperfect and the claim is 
afterwards re-located properly, the claim rclates back 
to the first location. Under U. 8S. Rev. Stat. §§ 2322, 2324, 
one holding a valid claim properly recorded can main- 
tain trespass against any one who intrudes thereon. An 
employee is estopped from setting up aclaim adverse 
to his previous statements to his employer.—Fuller v. 
Harris, U. 8. D. C. (Alaska), 1887; 29 Fed. Rep. 814. 


215. MINING COMPANIES—Mining Boss—Liability. 
Under Pennsylvania laws, a mining company must pro- 
vide a mining boss and is not liable for his negligence, 
if due care was exercised in his selection.—Redstone Coke 
Co. v. Roby, 8. C. Penn., March 7, 1887; 8 Atl. Rep. 598. 


216. MORTGAGE—Bond—Foreclosure— Deficiency. 
The New Jersey law that a mortgage must be foreclosed 
and an action on the bond given at the same time for 
the debt be brought within six months for the defi- 
ciency, may be availed of by a legatee and devisee of 
other property of the mortgagor, and also availed of 
against asecond mortgagee.—Hinkle v. Champion, N. J. 
Ct. Chan., April 6, 1887; 8 Atl. Rep. 656. 


217. MORTGAGE —Commissions on Sale — Expenses— 
Subrogation. A mortgagee cannot charge commis- 
sions on the sale under his mortgage, unless the mort- 
gage, or the rules of the court, so provide, but he can 
charge the expenses. A mortgagee is subrogated to the 
rights of a prior mortgage, which he has paid.—Rappa- 
nier v. Bannon, Md. Ct. App., Feb. 18, 1887; 8 Atl. Rep. 555. 


218. MORTGAGE — Executory Process — Notice—Future 
Advances—Priority. In Louisiana, the holder of a 
first mortgage may sell on executory process without 
giving notice to junior mortgages. If “future advances,” 
secured by a first mortgage, are duly liquidated, with 
the acknowledgment of the debtor, they can be en- 
forced by executory process, and a judgment confessed 
by the debtor is mere surplusage and will not postpone 
the claim to a mortgage junior to the first mortgage 
but senior to the judgment.— New Orleans, etc. Bank v. Le 
Breton, U. 8. 8. C., March 21, 1887; 7S. C. Rep. 772. 


219. MORTGAGES—Extinguishment—Revival—The evic- 
tion of a purchaser under avoidable tax sale, who at 
the time of the purchase held a mortgage on the prop- 
erty, renews the mortgage.— Dawson v. Thorpe, 8. C. La., 
March 21, 1887; 1 South. Rep. 686. 























220. MORTGAGE—Foreclosure—Subsequent Purchaser. 
——aA purchaser of premises with knowledge of a 
mortgage thereon cannot set up in the foreclosure pro- 
ceedings the invalidity of the mortgage.—Blake v. Koons, 
8. C. Iowa, March 14, 1887; 32 N. W. Rep. 379. 


221. MORTGAGE — Payment — Estoppel—Offices. A 
mortgagor, who has received the money to secure 
which the mortgage was given, is estopped on scire 
JSacias to claim its invalidity by defective acknowledg - 
ment. Such acknowledgment, made by a justice who 
was also clerk of the court contrary to Pennsylvania 
law, does not vitiate the mortgage.—<Adam v. Mangel, 8. 
C. Penn., March 14, 1887; 8 Atl. Rep. 606. 








222. MORTGAGE — Title Deeds — Witness — Deceased 
Mortgagor—Creditors. An equitable mortgage from 
the deposit of the title deeds exists when such deposit 
was intended to be the mortgage. Such mortgagee may 
testify as to communications and transactions between 
him and his grantor, now deceased, relative to such 
lands, in a suit by the creditors of a partnership to sub- 
ject the property to the debts of the partnership, as 
partnership property, the grantor having been a mem- 
ber of such firm.—Hutzler v. Phillips, 8. C. 8. Car., Feb. 
19, 1887;1S. E. Rep. 502. 


223. MUNICIPAL CORPORATION, Where water pipes 
are laid infront of farm land and suburban property, it 
cannot be assessed therefor according to the front foot 
rule.—City of Allentown v. Adams, 8. C. Penn., Feb. 28, 
1887; 8 Atl. Rep. 430. 


224. MUNICIPAL CORPORATION. If by the charter of 
a city the president of the council is to act as mayor in 
his absence or disability, the appointment of a person 
to an office by the president when so acting, is not suf- 
ficiently proved by the record of the council that the 
president, acting as mayor, made the appointment. It 
must also appear that the facts existed which authorized 
him to make the appointment.—State ex rel. v. Board, etc 
of Trenton, 8. C. N. J., Feb. 21, 1887; 8 Atl. Rap. 509. 


225. MUMICIPAL CORPORATION — Claims—Audit. A 
city treasurer paid twenty-seven bills without affidavit, 
and presented to be city council a single bill therefor 
with his own affidavit of its justness: Held, that this did 
not comply with the law.—State v. Daly, 8. OC. N. J., 
March 8, 1887; 8 Atl. Rep. 526. 


226. MUNICIPAL CORPORATION — Defect in Street. 
Where the city charter provides that a city shall not be 
liable for an injury caused by a defect in a street, unless 
such defect shall have remained after a ten days’ special 
written notice to the proprer authorities, it is neverthe- 
less liable where the street was made unsafe by its own 
procurement, and knowingly left so, and although no 
notice was given.—City of Houston v. Isaacs, 8. 0. Tex., 
March 4, 1887; 3S. W. Rep. 693. 


227. MUNICIPAL CORPORATION —Negligence. When 
a carriage is overturned and a horse killed on a street 
which the owner knew was being repaired, the question 
whether he was guilty of contributory negligence was 
properly left to the jury.—Hotchkin v. Borough of Philips- 
burg, 8. C. Penn., Feb. 28, 1887; 8 Atl. Rep. 434. 


228. MUNICIPAL CORPORATIONS—Ordinance—Complaint 
—Allegations. When a township charter provides 
thatin prosecutions for violation of ordinance the com- 
plaint shall state the offense and the ordinance violated, 
it must state an offense in law, and not merely charge 
in the language of the ordinance, if that does not state 
a legal offense necessarily.—State v. Lowery, S.C. N. J., 
March 11, 1887; 8 Atl. Rep. 518. 


229. MUNICIPAL CORPORATIONS—Public Roads—Defect. 
A township is bound to keep its roads in good and 
safe condition for ordinary travel; it is not liable for 
damages resulting from extraordinary accidents.— 
Bishop v. Township of Schuylkill, 8. C. Penn., March 7, 
1887; 8 Atl. Rep. 449. 


230. MUNICIPAL CORPORATIONS—Street Contracts—Lia- 
bility—Interest. Where a contractor can resort to 
the city, if the assessment against the lot-owners is de- 
clared invalid by the courts and the contractor is not to 
blame, the decision need not so state, if nothing appears 
to show any fault by him; and the fact, that the decis- 
ion turns on grounds affecting the validity of the con- 
tract is not conclusive on the contrator. The city can 
only be called on for interest on the claim from the time 
the assessment is declared to be invalid.—Gajney v. City 
of San Francisco, 8. C.Cal., March 16, 1887; 13 Pac. Rep. 
467. 

281. MUNICIPAL CORPORATIONS — Street Railways — 
Track—Injunction. A city has power to regulate the 
manner in which a street railway shall be constructed, 
though in its permission to the railway nothing is said 
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on the subject, and equity will not interpret for the 
benefit of the city by injunction.—City of Warterloo v. 
Waterloo S. R. Co., 8. C. Iowa, March 9, 1887; 82 N. W. 
Rep. 329. 


232. MUTUAL BENEFIT SOCIETIES —Beneficiaries. 
Where it appears that the main objects of a society is to 
provide for the entire family of a member, and that the 
charter does not allow an applicant to designate the 
beneficiary, a certificate payable to a member’s children 
generally, without naming them, will include after-born 
children, although the member requested that the cer- 
tificate be issued to his children, naming them.— Thomas 
v. Leake, 8. C. Tex., March 8, 1887; 38. W. Rep. 703. 


233. NEGOTIABLE INSTRUMENTS—Orders on a City. 
A certificate of indebtedness, issued by a city to a cred- 
itor,is not a negotiable instrument, so that its sale or 
indorsement to a bona fide purchaser for value will cut 
off equities; neither is an order drawn on and accepted 
by a city.—Sonnenthiel v. Skimer, 8. C. Tex., March 1, 1887; 

S. W. Rep. 686. 


234. NEGLIGENCE — Contributory — Instruction. 
Where a horse is killed by going from A’s land to B’s 
land in the night, where a quarry was being worked, it 
is error to refuse an instruction that, if A knew that B’s 
lessors had allowed the fence to be out of repair, when 
he turned his horse into the field, he is not entitled to 
recoyer.—Krum v. Anthony, S.C. Penn., March 7, 1887; 8 
Atl. Rep. 598. 


235. NEGLIGENCE—Duty — Infant Trespasser. No 
presumption that an infant nineteen months old seen 
playing on a street railway track will leave the track 
before the car reaches him, wlll be indulged in favor of 
the railway company which injures him.—Galveston City 
R. Co. v. Hewitt, 8. C. Tex., March 8, 1887; 38. W. Rep. 705. 


236. NEGLIGENCE—Extraordinary Care—Children. 
Where the managers of a railroad train know that 
parties are liable to be on the track at a certain place, 
whether properly or wrongfully, they must exercise 
more than ordinary care. A child can only be expected 
to use discretion in accordance with its years.—Cassida 
v. Oregon, etc. Co., 8. OC. Oreg., March 7, 1887; 18 Pac. Rep. 
438. 


237. NEGLIGENCE—Railroads—Fences—Cattle. The 
law of Washington Territory does not require cattle to 
be fenced in nor to be herded, nor does it require rail- 
road tracks to be fenced. Itis not negligence for the 
railroad not to fence its track, nor is it negligence for 
the owner of cattle to let them go on the track.—Timin 
wv. N. Pac. R. Co., 8. C. Wash. Ter., Jan. 28, 1887; 18 Pac. 
Rep. 415. 


238. NEGLIGENCE —Trespasser on Track. A rail- 
road company is not liable for causing the death of a 
trespasser, where such party could have seen the train, 
and the company by the exercise of the highest degree 
of care could not have saved his life.— Texas, etc. R. Co. 
v. Barfield, 8. C. Tex., Feb. 1, 1887; 38. W. Rep. 665. 


239. NEW TRIAL. A new trial will not be granted 
in an action in assumpsit when it does not appear that 
the verdict was unreasonable.—Fogg v. Stinson, 8. J. C. 
Me., Feb. 16, 1887; 8 Atl. Rep. 459. 


240. NEw TRIAL — Damages — Remittitur.—— If the 
damages awarded by the jury are excessive the court 
will grant a new trial, unless the plaintiff will remit what 
the court regards as the excess.—Snow v. Weeks, 8. J. OC. 
Me., Feb. 16, 1887;.8 Atl. Rep. 462. 


241, NoTICE—Bona Fide Purch Ss i 
It is sufficient if the earlier purchaser has no notice of 
defects of title; this protects a purchaser from him who 
may have notice.—Zast v. Pugh, 8.C Iowa, March 9, 1887; 
32 N. W. Rep. 309. 


242. NOTICE—Deed—Record—Acknowledgment. A 
recorded deed is binding upon all parties having 
knowledge of it, though the acknowledgment may be 
defective.—Manaudao v. Mann, 8. OC. Oreg., Jan. 31, 1887; 
18 Pac. Rep. 449. 









































23. NUISANCE—Injunction—Future Acts. ‘Where a 
party has maintained a nuisance, violating the rights of 
another, or of the*public, he may be enju.ned from so 
doing in the future, though the nuisance has been 
abated.—Judge v. Kribs, 8. C. Iowa, March 9, 1887; 32 N. 
W. Rep. 324. 


244. NUISANCE—Vendee — Liability. A vendee of 
an estate, where a nuisance exists, with knowledge 
thereof, who afterwards receives the rents from the 
tenant of the property, becomes liable for al) damages 
from the nuisance after his purchase.—Pierce v. German, 
ete. Co., 8. C. Cal., March 25, 1887; 13 Pac. Rep. 478. 


245. PARTNERSHIP—Assigned Account — Action. 
The surviving partners may sue for the benefit of one 
of them on an account assigned to that one during the 
life of allthe partners.—Mattherson v. Wilkinson, 8. J. C. 
Me., Feb. 24, 1887; 8 Atl. Rep. 684. 


246. PARTNERSHIP — Compensation for Services. 
One partner has no right to compensation for his serv- 
ices in partnership affairs, unless there is an express or 
im plied contract therefor.—Gaston v. Kellogg, 8. C. Mo., 
Feb. 28, 1887; 3S. W. Rep. 589. 


247. PARTNERSHIP—Contribution— Justice’s Court.—— 
If the affairs of a partnership are settled, so far as they 
relate to its debtors and its creditors, an action by one 
partner against another for contribution for money 
paid will lie before a justice, if the amount demanded is 
within the numerical jurisdiction of the justice.—Clarke 
v. Millis, 8. C. Kan., April 8, 1887; 138 Pac. Rep. 569. 


28. PARTNERSHIP—Heir — Accounting.——— In Mary- 
land, the heir and distributee of a. deceased partner 
cannot maintain a bill for an account of the partnership 
against the administrator of the deceased partner and 
the surviving partners.— Rosenzweig v. Thompson, Md. Ct. 
App., March 15, 1887; 8 Atl. Rep. 659. 


29. PARTNERSHIP—Real Estate—Individual Creditors 
— Dower. Real estate, bought by partnership 
money, is partnership property, though the deed is 
made to the partners individually, and should be ap- 
plied to partnership debts in preference to an individual 
debt, contracted on the faith of the real estate; and a 
widow of one of the partners cannot claim dower 
therein, when it is needed to pay partnership debts.— 
Paige v. Paige, 8. C. lowa, March 12, 1887; 32 N. W. Rep. 


250. PATENTS —Anticipation—Prior Use.——Patent No. 
196,650, for lubricators, held invalid, by reason of antici- 
pation and prior public use.—Detroit, etc. Co. v. Lunken- 
heimer, U. 8. C. C. (Mich.), Nov. 29, 1886; 30 Fed. Rep. 190. 


251. PATENT—Bustle. A patent, the specifications 
of which limit the bustle patented to be made of wire, 
is not infringed by the patent of a like bustle to be made 
of rattan.— Western, etc. Co. v. Rosenstock, U.8. 0.0. (N. 
Y.), Feb. 22, 1887; 30 Fed. Rep. 67. 


252. PATENT—Combination. A device, composed 
of a combination of well-known appliances, is patenta- 
ble, ifthe combination is useful and has never been 
used or proposed before.—Shaver v. Skinner, etc. Co., U. 
8. C. C. (Iowa), January, 1887; 30 Fed. Rep. 68. 


258. PATENT—Expiration. Under U.S. Rev. Stat. § 
4887, a patent. previously patented in England for four- 
teen years, does not expire until the expiration of the 
fourteen years, although the English patent was 
forfeited at the expiration of three years, because the 
patentee failed to pay the prescribed dues.—Paellard v. 
Bruno, U.8. C. C. (N. Y.), Dec. 26, 1887; 29 Fed. Rep. 864. 


254. PATENT—Expired Patent—Jurisdiction. A cir- 
cuit court of the United States has no jurisdiction to 
order an account of the profits of alleged infringe- 
ment of a patent that had expired.—Creamer v. Bowers, 
U.S. C. C. (Del.), Feb. 21, 1887; 30 Fed. Rep. 185. 


255. PATENT—Injunction. If defendant uses a com- 
bination of his own in his self-feeding pen, that fact 
does not relieve him from the charge of infringement if 
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his combination is merely additional to that of the 
plaintiff.— Wirt v. Brown, U. 8. 0. C. (N. Y.), Jan. 21, 1887; 
80 Fed. Rep. 188. 


256. PATENTS—Injunction—Contempt. If a defend- 
ant is enjoined from making a certain kind of pen, and 
obtains a patent for another pen which he thereafter 
makes, any attachment for contempt will not be 
granted against him, on the ground that, in making his 
own patented pen, he violated the injunction. He is en- 
titled to adecision of the question whether his patent 
infringed the other patent.— Wirt v. Brown, U.8.C.C. 
(N. Y.), Jan. 5, 1887; 80 Fed. Rep. 187. 


257. PATENTS—Novelty—Infringement—Estoppel. 
Patent No. 250,247, for compound of rosaniline, declared 
in some respects invalid for want of novelty. One 
patentee objecting to another patent because the ob- 
jector is the prior inventor,is not thereby estopped 
from assailing the rival patent for want of novelty.— 
Holliday v. Pickhardt, U. 8. C.C. (N. Y.), Jan. 29, 1887; 29 
Fed. Rep. 853. 


258. PATENTS—Paper Bags. Patent No. 258,272, for 
making paper bags, is not void as lacking patentable 
invention.—Zastern, etc. Co. v. Standard, etc. Co., U. 8. C. 
C. (Mass.), Feb. 17, 1887; 30 Fed. Rep. 63. 


259. PATENT — Re-issue — Infringement. A broad- 
ened re-issue will not be granted after four year’s delay 
of the application. Patent No. 209,428 not infringed by 
an invention described in the opinion.—Sheckle, etc. Co. 
v. Howard, etc. Co., U. 8. C. C. (Mo.), Feb. 7, 1887; 29 Fed. 
Rep. 866. 


260. PATENTS — Trade-mark — License. Construc- 
tion of acontract to manufacture and sell a patented 
article. Ruling as to license. The word used to desig- 
nate a patented article does not belong to the patentee 
after the expiration of the patent as a trade-mark.— 
Gally v.. Colt’s, etc. Co., U. 8. C. C. (Conn.), Feb. 25, 1887; 
30 Fed. Rep. 118. 


261. PAYMENT—Fraudulent Note—Recovery. When 
the maker of a note, obtained from him by fraud, pays 
it with full knowledge of all the facts, he cannot recover 
the money so paid.—Baldwin v. Foss, 8. C. lowa, March 
15, 1887 ; 32 N. W. Rep. 389. 


262. PLEADING—Aider. The failure on the part of 
the vendor, in an action against the vendee to recover 
the purchase price of land, to allege that he had a good 
title, is cured by the defendant’s answer admitting that 
plaintiff had good title.—Barnes v. Jackson’s Admr., Ky. 
Ct. App., March 2, 1887; 3S. W. Rep. 601. 


263. PLEADING—Answer—Aider by Reply—Assignment 
for Creditors. An answer which denies, not the 
material allegations of the complaint, but the incidental 
recitals, tenders an immaterial issue. It may, however, 
be cured by the plaintiff's reply. It is not pertinent in 
an answer to question the bona fides of the assignment 
upon which the plaintiff derives his cause of action, un- 
less defendant is a creditor or has an interest in that 
question.—James v. McPhee, 8. C. Colo., Feb. 18, 1887; 13 
Pac, Rep. 585. 


264. PLEADING — Contract — Surplusage. Where A 
sues B for money promised him, if he would transfer 
stock to C, an allegation that this was to pay C for work 
done for B, is surplusage.—Snyder v. Trinitas P. Co., 8. C. 
Cal., March 26, 1887; 18 Pac. Rep. 479. 


265. PLEADING—Damages. In an action for breach 
of contract, an allegation of the contract price and 
claiming the difference between the estimated cost and 
the contract price as damages, is a proper allegation of 
damages.—Long v. McCauley, 8. C. Tex., March 4, 1887; 3 
8. W. Rep. 689. 


266. PLEADING — Demurrer — Amendment. ‘Where 
plaintiff improperly brings an action to recover land in 
equity, and then files amended petition stating a cause 
of action in ejectment, held, that plaintiff could prove 
any additional facts alleged in the amended petition, 
not inconsistent with the allegation in the original, and 






































that a demurrer to the amended petition was improp- 
erly sustained.—Julian v. Stephens, Ky. Ct. App., March 
22, 1887; 3S. W. Rep. 596. 


267. PLEADING—Demurrer—Influencing Jury. New 
Trial. Uncertain pleadings are r hed by special 
demurrer. A judgment in favor of a party guilty of im- 
proper conduct calculated to influence a jury or juror 
in his favor should be reversed.—Palmer v. Utah § N. R. 
Co., 8. C. Idaho, Feb. 23, 1887; 13 Pac. Rep. 425. 


268. PLEADING — Demurrer — Legal Title. If a 
declaration sufticiently sets out a cause of action, it is 
not demurrable because it also sets out matters of evi- 
dence which are merely surplusage. If a declaration 
shows that the legal title to the bonds in question is in 
the plaintiffs, it is not demurrable because it also dis- 
closes the fact that other persons hold the equitable 
title to them.—Pierce v. Town of St. Anne, U. 8. C. C. (Tll.), 
Jan 31, 1887; 30 Fed. Rep. 36. 


269. PRACTICE — Divorce — New Trial.———Civil Code 
Kentucky, § 844, does not prohibit the setting aside of a 
judgment in a divorce case, during the term at which it 
was rendered, and while the condition of the parties is 
unchanged.—Ficener v. Ficener, Ky. Ct. App., March 22, 
1887; 3S. W. Rep. 597. 


270. PLEADING—Partnershlp—Amendment. When 
a partnership is admitted by the pleadings, it is too late 
on the trial to ask to be allowed to amend and deny the 
partnership under oath.— Thorne v. Fox, Md. Ct. App., 
March 16, 1887; 8 Atl. Rep. 667. 


271. PLEADING—Practice. Where two joint owners 
have made a sale and the purchaser has paid one of 
them his share, the other cannot maintain a separate 
action for his part, unless the owners had previously 
agreed upon a severance of the contract.—Angus v. 
Robinson, 8. C. Vt., March 25, 1887; 8 Atl. Rep. 497. 


272. PLEADINGS—Promissory Note—Denial of Indebted- 
ness—Presentment for Payment. A denial in an 
answer in a suit on a promissory note, that the defend- 
ants are indebted in the amount claimed in the petition, 
does not present an issue of fact and is not a general 
denial. To maintain an action on a promissory note, 
payable at a certain place, it is not necessay to present 
it there for payment.—Callanan v. Williams, 8. C. Iowa, 
March 14, 1887; 32 N. W. Rep. 383. 


278. PLEADING—Variance — Agency. A complaint 
alleging that plaintiff had made a sale to an agent of 
defendant, the proof showing that the defendant de- 
nied the agency, cannot be sustained and plaintiff was 
nonsuited on,account of the variance. — Miller v. 
Halleck, 8. C. Colo., March 4, 1887; 18 Pac. Rep. 541. 


274. PLEADING—W aiver—Proof of Loss—Evidence. 
A waiver of proof of loss under a policy of insurance 
cannot be shown, unless it is pleaded.— Welsh v. Des 
Moines Ins. Co., 8. C. Iowa, March 12, 1887; 32 N. W. Rep. 
369. 


275. PLEADING—W arranty — Covenant. In an ac- 
tion by a grantee of land against his grantor for breach 
of warranty, it is necessary to allege the nature of the 
paramount claim under which the grantee was evicted, 
and that it was such a claim as the grantor was bound to 
discharge, by reason of his covenant of warranty.— 
Bland v. Thomas, Ky. Ct. App., March 19, 1887; 3 8. W. 
Rep. 595. 


276. PLEDGE AND COLLATERAL SECURITY. ‘Where a 
depositor gave bonds payable to bearer, as collateral 
security for overdrafts, the bank is entitled to hold 
same against one claiming ownership, unless claimant 
allege and prove that the bank acted male fide.—Saloy +. 
Hibernia Nat. Bank, 8. C. La., Jan. 3, 1887; 1 South. Rep. 
657. 

277. POWERS—Sale by Executors — Price.———Where 
executors sell land under a will directing an immediate 
sale, the sale should be confirmed, regardless of testi- 
mony that the land might in the future become very 
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valuable.—Bleakly v. Bleakly, Md. Ct. App., March 165, 1887; 
8 Atl. Rep. 658. 


278. PRACTICE — Action—Parties. Where an in- 
sured assigns his policy to a creditor as collateral se- 
curity for the debt due, suit on the policy may be in the 
name of the creditor alone, as assignee, orin the name 
of the insured for the use of the creditor.—New Orleans 
Ins. Co. v. Gordon, 8. C. Tex., March 15, 1887; 3 8. W. Rep. 
718. 


279. PRACTICE—Action—Pendency of Another Suit. 
Under Iowa law, the dismissal of another action, which 
is claimed to be a bar, before the court determines the 
question, as for instance, before trial on appeal, re- 
moves the bar.—Ball v. Keokuk, etc. R. Co., 8. C. Iowa, 
March 11, 1887; 32 N. W. Rep. 354. 


280. PRACTICE—A flidavit—Omission—Jurisdiction. 
Where the affidavit fails entirely to state a material 
fact, the court acquires no jurisdiction by publication of 
the notice; but when the fact is not fully set forth 
therein, the proceedings are merely voidable.—Fulton v. 
Levy, 8.C. Neb., March 23, 1887; 32 N. W. Rep. 307. 


281. PRACTICE—Amendment—New Cause of Action— 
Limitation. Where an amendment to the petition 
introduced a new cause of action, and the alleged 
wrong had been committed more than one year before 
the amendment, the actionis barred by the Alabama 
statute.—Alabama, etc. Co. v. Smith, 8. C. Ala., Feb. 20, 
1887; 1 South. Rep. 723. 


282. PRACTICE— Continuance — Absent Witness. 
Where the evidence of an absent witness would not be 
material, if offered, a new trial will not be granted be- 
cause the court refused to give a continuance because 
such witness was absent.—Gastrell v. Phillips, 8. C. Miss., 
March 7, 1887; 1 South. Rep. 72%. 

283. PRACTICE — Dismissal — Pleadings — Trial. 
Where, after dismissal of a cause, plaintiff files a new 
petition, which the court refuses to strike out, and then 
defendant files an answer and goes to trial, defendant 
cannot claim that no action was pending when the new 
petition was filed.—Pumphrey v. Walker, 8. C. Iowa, 
March 15, 1887; 32 N. W. Rep. 386. 

284. PRACTICE —Judgment—Reversal—Parties. All 
the parties to a joint judgment must be parties, as 
plaintiffs or defendants, to a petition to reverse it.— 
Wolf v. Murphy, 8. C. Neb., March 23, 1887; 32 N. W. Rep. 
303. 


























285. PRACTICE—New Trial—Discretion. The grant- 
ing of a new trial at the term of the rendition of the 
verdict is discretionary with the trial judge, and will 
not be received on appeal, unless it appears he abused 
his discretion or misapprehended the law.—Mudlilen v. 
Haberkorn, 8. C. Wis., March 22, 1887; 32 N. W. Rep. 293. 


286. PRACTICE — Service of Process. Under Rev. 
Stat. Tex., art. 1220, the officer serving process on a de- 
fendant outside the county where suit is brought must 
deliver a certified reply, whether the citation so com- 
mands or not.—Crawford v. Wilcox, 8. C. Tex., March 1 
1887; 3S. W. Rep. 695. 


287. PRACTICE — Set-off—Damages. The damages 
caused the keeper by the escape of convicts through 
the negligence of a guard, cannot be set-off against the 
claim of such guard for damages for an assault and bat- 
tery upon him by the keeper.— Ward v. Blackwood, 8. C. 
Ark., Feb. 26, 1887; 3S. W. Rep. 624. 


288. PRACTICE —Taking Land—Mandamus. Where 
the charter of a railroad company provide that a jury 
of disinterested freeholders make the award of dam- 
ages for taking land, and it does not appear on the rec- 
ord that the jury was composed of disinterested free 
holders, held, fatal error, and mandamus will not lie to 
compel the payment of the award made.— White v. Mem- 
phis, etc. R. Co.,8. C. Miss., March 21, 1887; 1 South. Rep. 
730. 


289. PRACTICE —Transfer to Another Calendar—Later 
Pleadings. Where on a denial of the plea of pay- 

















ment the plaintiff has an equity case transferred to the 
law calendar, he can then plead any other defense, the 
cause being an irfjunction to restain a lawsuit.—Gard- 
ner v. Halstead, 8. C. lowa, March 11, 1888; 32 N. W. Rep. 
313. 


290. PRACTICE — Trial — Special Findings — Attorney. 
The Iowa law, requiring questions of fact for 
special findings by the jury to be first submitted to the 
opposing attorney, does not apply to questions sub- 
mitted by the court of its own motion.—Clark v. Ralls, 8. 
C. Iowa, March 9, 1887; 832 N. W. Rep. 327. 


291. PRINCIPAL AND AGENT — Authority — Correspond- 
ence. A wrote to B for his price for certain land, 
saying he would submit his price to another, who he 
thought would buy it. B wrote back his price. Held, 
this did not make A the agent of B to effect a sale.— 
Gilbert v. Baxter, 8. C. lowa, March 12, 1887; 32 N. W. Rep, 
364. 











292. PRINCIPAL AND AGENT— Authority — Notice. 
Those who deal with an agent, whose power is limited 
to special purposes, are bound at their peril to know 
the extent of his authority.—Bohart v. Oberne, 8. OC. Kan., 
March 4, 1887; 13 Pac. Rep. 388. 


293. PRINCIPAL AND AGENT—Creditors—Assignee. 
When the assignee of an insolvent and certain of his 
lien creditors appointed three of their number to oper- 
ate certain works included in the assignment and to re- 
ceive certain compensation and not to be liable for 
losses: Held, that the three who sustained a loss in 
operating the works were entitled to compensation for 
their services and to reover the money advanced by 
them from their principals.—Bingaman v. Hickman, 8. C. 
Penn., March 14, 1887; 8 Atl. Rep. 644. 


294. PRINCIPAL AND AGENT—Mortgage. Where an 
agent borrows money to relieve the principal’s prop- 
erty, and procures conveyances of the principal’s prop- 
erty as security, the principal may have the deeds 
declared a mortgage and redeem.—Robinson v. Lincoln 
Sav. Bank, 8. C. Tenn., Jan. 31, 1887; 38. W. Rep. 656. 


295. PRINCIPAL AND AGENT—Proof of Agency. In 
an action against a principal on contracts made by an 
alleged agent, the statements of the alleged agent at 
the time of obtaining the goods as to paying for them 
and as te his agency, are inadmissible.—Saz v. Davis, 8. 
C. Iowa, March 15, 1887; 32 N. W. Rep. 403. 


296. PRINCIPAL AND SURETY — Judgment — Evidence. 
A judgment against a principal is presumptive 
evidence only against his surety in a suit on the bond, 
under North Carolina law.—Moore v. Alexander, 8. C. N. 
Car., March 16, 1887; 1 8. E. Rep. 536. 


297. PRINCIPAL AND SURETY—Notice to Creditor—Ad- 
ministration. A notice by a surety on an adminis- 
trator’s bond to a creditor to collect his debt will not 
discharge the surety, under the Pennsylvania act, if the 
amount thereof is unliquidated and has not been fixed 
by decree of the orphan’s court.—Kauffman v. Com., 8. 
C. Penn., March 14, 1887; 8 Atl. Rep. 600. 

















298. PROBATE CouRT—Presumption—Fraud—Innocent 
Purchaser. When probate courts in Texas grant 
letters of administration, all presumptions are in favor 
of their validity. If an administrator and a claimant 
collude together to procure the sale of the intestate’s 
TIand and the claimant buys it, an innocent purchaser 
from him will be protected against the heirs of the de- 
ceased, the proceedings authorizing the sale having 
been regular.—Martin v. Robinson, 8. C. Tex., Feb. ll, 
1887; 38. W. Rep. 550. 


299. PROBATE CouRTS—Wills. The probate courts 
of Montana have'‘no power to entertain a petition involv- 
ng the construction of a will.—Chadwick v. Chudwick, 8. 
C. Mon., Feb. 2, 1887; 18 Pac. Rep. 385. 


300. PROCESS — Publication. A non-resident who 
comes once or twice a month into the State may be 
sued by publication. A newspaper with a “patent 
inside” is “printed” in the State where it is issued, not 
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where the “patent inside” is printed.— Palmer v. 
McCormick, U. 8. C. C. (lowa), March 1, 1887; 30 Fed. Rep. 
82. 


301. PROMISSORY NOTE—Purchaser for Value.———One 
who gives his note for stock in a corporation cannot 
avoid his liability upon it because the payee, in order to 
procure the stock, gives his own note for thestock and 
hypothecates the defendant’s note as collateral security 
for it. The holder of the note in such case is a bona fide 
purchaser for value and can collect the note.—Doane v. 
King, U. 8. C. C. (Minn.), Feb. 21, 1887; 80 Fed. Rep. 106. 


302. PUBLIC LANDS—Pleading—Partial Defense—Rail- 
roads—Land Grant — Waste. Where a party has a 
defense tending to mitigation of damages he should 
plead it specially. The Northern Pacific Railroad has 
no such property in lands granted, but unearned, as 
will authorize it to commit waste on such lands by 
cutting or permitting others to cut timber upon it.— 
United States v. Ordway, U. 8. C. C. (Oreg.), March 7, 1887; 
30 Fed. Rep. 30. 


303. PUBLIC Lanps—Railroad—Location of Route. 
The map of the Western Division of the Central Pacific 
Railroad, filed December 8, 1864, is the map of the 
general route and not of the line as definitely fixed. 
That line was fixed by the map, filed Febuary 1, 1870. 
Rulings as to the right of the railroad company to add 
sections within twenty miles of the road. The right 
attached when the last named map was filed, but the 
rights of the railroad company was protected in the 
interval between the filing of the two maps.—United 
States v. McLaughlin, U. 8. C. C., Dec. 13, 1886; 30 Fed. Rep. 
147. 


304. RAILROADS—Accident — Presumption. ‘Where 
the passenger of a railroad is injured by an accident to 
the train, the legal presumption is that the railroad 
was negligent, and the burden of proving otherwise is 
upon the railroad company.—L. ¢ N. R. Co v. Ritter, 
Ky. Ct. App., March 15, 1887; 38. W. Rep. 591. 














305. RaILRoapDs — Bonds. A railroad company 
having issued bonds bearing eight per cent. interest 
and to mature thirty years after date, is not entitled to 
pay them off before maturity, although on the bonds 
was indorsed an agreement between the obligor com- 
pany and another company, by which the earnings of 
the former road should be applied by a trustee to the 
redemption of the bonds for thirty years or for so long 
a time as might be necessary to redeem them.—Chicago, 
etc. Co. v. Pyne, U.8.C.C. (N. Y.), Feb. 22, 1887; 30 Fed 
Rep. 86. 


306. RAILROADS — Bond — Mortgage. The right to 
sue upon a bond is not affected by the remedies pro- 
vided in the mortgage. The right to sue upon a written 
obligation cannot be taken away by implication.— 
Manning v. Norfolk, etc. Co., U. 8. C. C. (Va.), January, 
1887; 29 Fed. Rep. 838. 


307. RAILROAD—Discrimination—Pooling—Statutes.— 
Ruling relative to the dealings of the Missouri Pacific 
Railroad Company and the Texas Pacific Railroad. 
Construction of the charter of the latter road. Traflic 
associations are improper. Receivers ordered to with- 
draw from them.— Missouri, etc. Co. v. Texas, etc. Co., U. 
8. C. C., Jan. 14, 1887; 80 Fed. Rep. 2. 


308. RAILROADS—Eminent Domain—Crossing. The 
Union Pacific railroad track may be crossed by the 
tracks of other railroads. The law of eminent domain 
applies in such a case. The proper procedure for such 
a purpose pointed out.— Union, etc. Co. v. Leavenworth, etc. 
Co., U. 8. C: C. (Kan.), Feb. 4, 1887; 29 Fed. Rep. 728. 


309. RAILROADS—Foreclosure—Tax Aid — Obligations. 
Where a railroad, partly constructed by money 
raised by a town by taxes, is purchased under foreclos- 
ure proceedings by another railroad, the latter railroad 
assumes the obligations to the town relative to the ben- 
efits expected to be derived from the operstion of the 
road when the aid was voted.—State v. Central, etc. R. 
Co., 8. C. lowa, March 15, 1887; 32 N. W. Rep. 409. 














310. RAILROADS—Receiver—Intervention—Jurisdiction 
Damages—Waiver. When a proceeding is pending 
in one court concerning a railroad, and a receiver is 
appointed for such railroad in another jurisdiction, it is 
not necessary to make the receiver a party to the 
former proceeding. He may intervene if he is so ad- 
vised. The claim of a lot owner for damages on ac- 
count of a railroad on trestles in front of his lot is 
superior to the right of a mortgagee of the road.—Mer- 
cantile, etc. Co. v. Pitsburg, etc. Co.,U. 8. C. C. (Penn.), 
Feb. 14, 1887; 29 Fed. Rep. 732. 


31l. RAILROADS—Receivers — Personal Injuries. If 
the control of a line of railway has passed fully into the 
hands of a receiver, he exercising all the powers pre- 
viously exercised by the officers of the company as to 
the operation of the road, he is officially responsible 
for injuries suffered at the hands of his agents and 
employees operating the road.— Missouri, etc. Co. v. Texas, 
etc. Co., U. 8. C. C. (La.), Dec. 30, 1886; 30 Fed. Rep. 167. 


312. RECEIPT— Fraud — Estoppel. A receipt dis- 
charges a debt, unless it is impeached for fraud or mis- 
take. If given to assist in defrauding the debtor’s other 
creditors, the giver thereof is estopped to show it is not 
a discharge.—Aborn v. Rathbone, 8. C. Conn., Dec. 17, 1886; 
8 Atl. Rep. 677. 


313. RECEIVER—Parties—Substitution —Limitation.— 
When a suit is brought against a corporation, instead 
of the receiver thereof, who is afterwards substituted 
as defendant, the chancery court, who appointed him, 
will allow the suit to proceed against him. and will en- 
join him from pleading the statute of limitations, if the 
account was not outlawed when the suit was begun.— 
Lehigh, etc. Co. v. Central, etc, Co., N. J. Ct. Chan., March 
21, 1887; 8 Atl. Rep. 648. 


314. RECOGNIZANCE—Scire Facias—Civil Action. A 
scire facias on a recognizance, taken in a criminal pro- 
ceeding, is a civil action.—State v. Chandler, 8. J. C. Me., 
Feb. 26, 1887; 8 Atl. Rep. 553. 


315. RELIGIOUS SOCIETY — Trust Funds — Depository. 
Money raised by a Roman Catholic society to 
build a new church, does not pass nnder the absolute 
control of the priest or bishop, though put in the 
former’s hands for safe keeping.—Amesh v. Gelhaus, 8. C. 
Iowa, March 9, 1887; 32 N. W. Rep. 318. 


316. REMOVAL OF CAUSES—Amount—Jurisdiction. 
In an action to restrain a person for keeping an awning 
over part of the street, the amount in controversy is 
the value of the privilege. The right to remove a cause 
depends upon the citizenship of the party, and is not 
affected by the fact that he represents persons not 
parties to the record.— Whitman v. Hubbel, U. 8. C. C. (N. 
Y.), Feb. 22, 1887; 30 Fed. Rep. 81. 


317. REMOVAL OF CAUSES—Federal Question—Depriva- 
tion of Property—Compensation. Defendants in an 
action to abate a nuisance for selling intoxicating 
liquors, alleged that they bought the premises for that 
purpose and had so used it for many years, and they 
would by this action be deprived of their property with- 
out compensation, and asked a removal of the acticn to 
the federal court: held, that there was no federal ques- 
tion involved.—Junge v. Arlen, 8. C. lowa, March 9, 1887; 
32 N. W. Rep. 326. 


318. REMOVAL Or CAUSES—Jurisdiction—Amount in 
Dispute. Where one sues in behalf of himself and 
all other stockholders who are similarly situated, and 
his claim is less than $500, and no other stockholders 
have joined him, the case, if removed from the State 
court in which it originated, to a federal ‘court, will be 
remanded.— Massa v. Cutting, U.8. C. C. (N. Y.), Feb. 22, 
1887 ; 30 Fed. Rep. 1. 


319. SALE — Delivery — Change of Possession. 
Where a sale of chattels is finally agreed upon on a cer- 
tain day, but the goods remained in the same building, 
and on the same day the vendor is sued by a creditor, 
under civil code Cal. § 3440, there is no actual and con- 
tinued change of possession and the goods are liable to 
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an execution against the vendor.— Young v. Poole, 8. C. 
Cal., March 25, 1887; 13 Pac. Rep. 492. 


320. SALE—Title—When Vested. When A sells and 
delivers some hemlock bark to B, and B measures it as 
he loads it in the cars, to determine the amount to fix 
the payment due, the title vests in B.—Baldwin v. Double- 
day, 8. C. Vt., March 25, 1887; 8 Atl. Rep. 576. 


321. SALE—Transfer of Possession—Instruction. 
Where a wagon is sold by the father to the son for one 
year’s services, and is kept on the father’s farm and is 
used by father and son, and is afterwards levied on and 
sold as the father’s property, it is not error in an action 
by the son against the purchaser to leave the question 
of ownership to the jury.—Stull v. Weigle, 8. C. Penn., 
Feb. 21, 1887; 8 Atl. Rep. 578. 


822. SALVAGE. It is a salvage service to towa 
burning cotton-laden ship into deeper water where she 
can be sunk and the fire extinguished.—Dinmead v. The 
Alice M. Minot, U. 8. D. C. (Va.), Feb. 1, 1887; 30 Fed. Rep. 
212. 


323. SALVAGE. It is asalvage service to draw out 
of danger a schooner which was lying at a wharf in the 
vicinity of a conflagration.— Wilson v. Winchester, U. 8. D. 
C. (N. Y.), Oct. 22, 1886; 30 Fed. Rep. 204. 


324. SALVAGE—Customs Duties. If salvors bring 
within the limits of the United States, goods which they 
have rescued on the high seas, the salvage claims have 
priority over the customs duties on the goods. Such 
goods, however, are not strictly subject to duties; if 
they pass into use and consumption, an equitable right 
to duties inures to the government.— Merritt v. One Pack- 
age of Merchandise, U. 8. D. C., Dec. 27, 1886; 30 Fed. Rep. 
195. 


825. SALVAGE—Definition—Risk. Salvage is the re- 
ward of services rendered in saving property from 
maritime dangers, and its amount is increased in pro- 
portion to the risk incurred in the process.—Baker, etc. 
Co. v. The Fannie Brown, U. 8. D. C. (Va.), Feb. 26, 1887; 30 
Fed. Rep. 215. 

326. SAVINGS BANK—Receiver—Action. A receiver 
of a savings bank duly appointed may sue in his own 
name, although he is not expressly authorized by the 
terms of his appointment to do so.— Wilkinson v. Ruther- 
Sord, 8. C. N. J., Feb. 17, 1887; 8 Atl. Rep. 507. 


327. SCHOOLS — Teachers— Graded Districts. The 
employment of a school teacher by the school com- 
mittee of a district is unauthorized after that territory 
is by law made a graded school-district under manage- 
ment of a board of trustees.—Skinner v. Baleman, 8. C. N. 
Car., March 16, 1887; 1 8. E. Rep. 538. 


328. SERVITUDE — Drainage — Partnership — Property. 
The servitude of’ drain through a canal for ten 
years in favor of a partnership estate over the estate of 
a member of the partnership, will sustain ownership.— 
Levet v. Lapeyrollerie, 8. C. La., Feb. 14, 1887; 1 South. Rep. 
672. 

329. SHERIFF — Deputy — Bond—Bankruptcy. Ifa 
deputy sheriff has paid up a judgment rendered against 
the sheriff for the deputy’s default, it is nevertheless his 
duty to indemnify the sheriff against the expenses of a 
second suit brought on the judgment, and his failure to 
do so is a breach of his bond from which an antecedent 
discharge in bankruptcy will not protect him.— White 
v. Blake, 8. J.C. Me., Feb, 14, 1887; 8 Atl. Rep. 457. 
































330, SHips—Lien—Purchaser. —The purchaser of a 
of aship, without notice of a lien thereon for building 
it, created by ch. 55 of Miss. code, takes it subject to 
such lien.—Archibald v. Citizens’ Bank, 8. C. Miss., March 
14, 1887; 1 South. Rep. 739. 


831, SLANDER—Actionable Words — Fornication. 
Words, imputing the crime of fornication, are actiona- 
ble, per se.—Page v. Merwin, 8. ©. Conn., July 8, 1886; 8 
Atl. Rep. 675. 


832. SLANDER—Ambiguous Words — Pleadings. It 
the words used do not, in their ordinary meaning, im- 














port a slanderous charge, yet, if they are susceptible of 
such a meaning, and an averment to that effect is made, 
on proper proof thé case should be left to the decision 
of the jury.— Reeves v. Bowden, 8. C. N. Car., March 21, 
1887; 18. E. Rep. 549. 


333. SPECIFIC PERFORMANCE — Consideration — Public 
Lands. A contract to convey lands, founded upon 
a compromise of disputes between the parties, and 
assistance in making the proof necessary to enable the 
other party to obtain from the United States the title to 
certain public lands, is based upon a good considera- 
tion, and will authorize a decree for a specific perform- 
ance.—Gaines v. Maler, U. 8. C. C. (Ark.), January, 1887; 
30 Fed. Rep. 27. 


334. SPECIFIC PERFORMANCE—Right of Way—Descrip- 
tion—Possession. A contract, releasing a right of 
way to a railroad, and agreeing to convey a strip of 
ground by metes and bounds, is only a contract for an 
easement. When such contract is made, after two sur- 
veys over the ground, on one of which the road is after- 
wards constructed, it may be enforced, although the 
exact location is not fixed in the contract A defective 
description of the land may be cured by putting the 
vendee in possession.—Ottumua, etc. R. Co. v. Mc Wililams, 
8. C. Iowa, March 9, 1887; 32 N. W. Rep. 315. 











335. STATUTE—Construction—Injunction—Appeal. 
The general revision of the statutes of a State, in which 
a particular statute is not changed, leaves that statute 
in full force after as before the revision. In Texas,one 
who has obtained a preliminary injunction may, after 
that injunction has been dissolved, and after he has 
voluntariiy dismissed his bill, prosecute an appeal from 
the order dissolving the injunction, and if he executes 
a proper supersedeas bond, the injunction will be re-in- 
stated pending the appeal.—Gul/, etc. Co. v. Fort Worth, 
etc. Co., 8. C. Tex., Feb. 18, 1887; 38. W. Rep. 564. 


336. STATUTE OF FRAUDS. The statute of frauds 
does not apply to a promise made to a debtor to pay a 
debt which he owes to a third person.— Ware v AWen, 8. 
C. Miss., March 21, 1887; 1 South. Rep. 738. 





337. STOPPAGE IN TRANSITU. When goods bought, 
but not paid for, were in the warehouse of the carrier, 
ready to be delivered to the purchaser, he finding him- 
self insolvent, ordered them to be sent back to the 
seller. The sheriff seized them as the carrier was about 
to reship them. The seller wrote a letter, requiring the 
return of the goods, which was not received. The court 
held that there had been an effectual stoppage in 
transitu.— Millard v. Webster, 8. C. Conn., July 27, 1886; 8 
Atl. Rep. 470. 


3388. SUPERVISORS — Rule of Court —Appeal. The 
board of supervisors, in making an order for allowance 
of damages for making a highway, is a tribunal under 
the rules of the circuit court requirng the appellant to 
have the case docketed.—Scott v. Lasell, 8. C. Iowa, 
March 9, 1887; 32 N. W. Rep. 322. 


389. TAXATION — Life Insurance Company—Re-insur- 
ance —Reserve. The fund reserved by a life insur- 
ancecompany to re-insure its risks is not a debt due to 
its policy holders,and is taxable.— Equitable, etc. Co. v. City 
of Des Moines, 8. C. Towa, March 14, 1887; 32 N. W. Rep. 
376. 


340. TAXATION — Municipal Corporation—Agricultural 
Land —When Due. Land within a municipal cor- 
poration, though used solely for agricultural purposes, 
is subject to municipal taxation. Under California law, 
such taxes are not delinquent till the municipality de- 
termines by ordinance when the they shall be paid.— 
Town of Dixon v. Mayes, 8. C. Cal., March 23, 1887; 13 Pac. 
Rep. 471. 


341. TAXATION—Sale—Redemption—Laches. A suit 
to redeem land, brought three years after the making 
of the tax deed, does not show laches sufficient to bar 
relief in equity.—Fuller v. Butler, 8. C. Iowa, Mareh ll, 
1887; 32 N. W. Rep. 283. 


























458 THE CENTRAL LAW JOURNAL. 


No. 19. 








342. TAXATION — Sale by State —Limitation.——Code 
Miss. 1880, § 589, applies to a purchaser from the State of 
lands held by it for taxes, and three years’ occupation 
under such conveyance will bar an action of ejectment 
to recover such land.—Pipes v. Farrar, 8. C. Miss., March 
14, 1887; 1 South. Rep. 740. 


348. TAX-TITLE—Bill to Redeem—Cross-bill. When 
in a bill to redeem land from a tax-sale the plaintiff fails 
to prove a title at the time of the sale in him or his 
grantors, the defendant by cross-bill can have his title 
established.—Foster v. Ellsworth, 8. C. Iowa, March 11, 
1887; 32 N. W. Rep. 314. 


344. TERRITORIES—Alaska—Intoxicating Liquors 
Congress has power to legislate for the territories on all 
subjects, provided its legislation is not repugnant to the 
constitution of the United States. It may prohibit the 
importation, production and sale of intoxicating liquors 
in the territories and make a violation of laws of that 
character a crime, punishable by fine and imprison- 
ment.—Nelson v. United States, U. 8. C. C. (Oreg.), March 
11, 1887; 30 Fed. Rep. 112. 


345. TIME—Of the Essence— Waiver. When time is 
of the essence of the contract but the plaintiff accepts 
partial payments made after the prescribed time, he 
waives the objection and cannot object if subsequent 
payments are not made within the prescribed period, 
if they are made within a reasonable time.—Kansas, etc. 
Co. v. Harrigan, 8. C. Kan., April 8, 1887; 13 Pac. Rep. 564. 











346. TITLE—Presumption—Taxes. In an action to 
recover land on the ground of occupation and payment 
of taxes for five years, evidence that the taxes were 
assessed to plaintiff and paid by him for three years, 
tends to prove that they were not so assessed and paid 
for the other two years.—French v. Olive, 8. C. Tex., Feb. 
18, 1887; 3S. W. Rep. 568. 


347. TOWAGE—Tug. The master of a tug is re- 
quired to know the waters he navigates. If his igno- 
rance causes the vessel he is towing to run upon a well 
known reef, the tug is responsible.— Pennsylvania, etc. Co. 
v. The Robert H. Burnett, U.S. D. C. (N. J.), Feb. 15, 1887; 
30 Fed. Rep. 214. 


348. TOWAGE — Tugs — Seamen’s Wages — Lien. 
Tugs having become necessary to commerce by sailing 
vessels have a lien for services in home port, second 
only to the lien of seamen for their wages.—Bishop v. 
The Mystic, U. 8. D. C. (Tll.), Nov. 22, 1886; 30 Fed. Rep. 73. 











349. TRADE-MARK—Infringement — Measure of Dam- 
ages. Where in a suit for injunction and for dam- 
ages for infringement of trade-mark, it it shown that 
defendant had simulated plaintiff’s trade-mark so as to 
deceive the public, the damages are not confined to the 
profits on such simulated articles as ean be actually 
shown to have been represented and sold as the articles 
of plaintiff.—Avery v. Meikle, Ky. Ct. App., March 26, 1887; 
3S. W. Rep. 609. 


350. TRESPASS—To Try Title—Landlord not a Party. 
A landlord cannot be dispossessed by a judgment 
in a suit to try title against a tenant of which he has no 
notice and is no party, and in such case on his applica- 
tion he should be let in, as a party, and the suit be tried 
de novo.— Moser v. Hussey, 8. C. Tex., March 11, 1887; 38. 
W. Rep. 689. 


351. Tr1aL—Directing Verdict. When a plaintiff 
manifestly fails to make out a prima facie case, it is 
proper practice in Pennsylvania to direct a verdict for 
the defendant.—Jackson v. Ferris, 8. C. Penn , March 7, 
1887 ; 8 Atl. Rep. 435. 


352. TRIAL—Practice—Witness—Papers.——If a paper 
is shown to a witness on the stand the opposing counsel 
is authorized thereby to inspect the paper. It is other- 
wise if only the signature is so shown. If the veracity 
of a witness is questioned he should be examined before 
papers are shown to him. Where the question in issue 
is whether a woman is the widow of the deceased, that 
question should be decided before the executor is 














examined touching the estate.—Arnold v. Cheseborough, 
U. 8. C. C. (N. Y.), Jan. 11, 1887; 30 Fed. Rep. 145. 


358. TROVER AND CONVERSION — Cutting Grass. 
The cutting of grass in ignorance of the true boundary 
line, without attempting to remove it or to prevent the 
plaintiff from so doing, is a conversion.—Donahue v. 
Shippel, 8. C. R. I., Feb.5, 1887; 8 Atl. Rep. 541. 


354. TrRUSTS—Resulting — Tenants in Common. 
The purchase of a tax-title to land excepted from the 
deed, by which tenants in common acquired their land, 
by one of the tenants from a party, who bought in both 
tracts at a tax-sale, does not raise a resulting trust 
in favor of the other tenants.—Brickell v. Earley, 8. C. 
Penn., March 14, 1887; 8 Atl. Rep. 623. 


355. TrusT—Trustee Giving Land Away. Where 
trustees are appointed to sell lands, a deed or gift made 
by them upon a nominal consideration passes no title. 
—De Everett v. Texas- Mexican R. Co., 8. C. Tex., Feb. 25, 
1887; 3S. W. Rep. 678. 


356. TRUSTEE—Commissions. A trustee who has 
managed the business confided to him conscientiously 
but very indifferently, will be allowed a small commis- 
sion.—Appeal of Kilgore, 8. C. Penn., March 7, 1887; 8 Atl. 
Rep. 441. 

357. Usury—Application of Payment — Creditor. 
Where a debtor makes a payment without designating 
the particular item to which it shall be applied, it can- 
not, without the consent of the debtor, be applied to the 
payment of usurious interest, and if such partial pay- 
ment is sufficient to pay the debt with legal interest, the 
creditor has no relief. —Edwards v. Rumph, 8. C. Ark., 
March 12, 1887; 3S. W. Rep. 635. 


358. UsurYy—Promissory Notes—Evidence. When 
usury is pleaded to promissory notes, evidence of all 
the dealings between the parties to show usury in the 
notes is admissible.— Seekel v. Norman, S.C. lowa, March 
11, 1887; 32 N. W. Rep. 334. 


359. VENDOR AND VENDEE— Foreclosure — Tender of 
Deed—Title—Small Variation—Signature. In an ac- 
tion by vendor to foreclose vendee’s interest in the 
property conveyed, a tender of a deed by the vendor 
need not be shown. A deed to the vendor from one in 
possession, the statutory period to acquire adverse 
possession is presumptive evidence of title in the 
vendor. A failure of title to a small part of the ground 
conveyed, will not justify the purchaser in refusing to 
complete the contract. One signing a contract as 
trustee, can only escape liability by proving that the 
other party knew for whom he was acting as trustee.— 
Stevenson v. Polk, 8. C. lowa, March 11, 1887; 32 N. W. Rep. 
340. 

360. VENDOR AND VENDEE—Vendor’s Lien—Reforma- 
tion. Where an heir, A, to facilitate a division of 
lands, sells her share to another heir, B, and in the con- 
veyance of this parcel and that which was his from the 
division, half is conveyed to him directly and the rest 
from the estate to A, and’from A to B: Held, that if the 
tract thus conveyed to B through A was worthless, A 
could enforce his vendor’s lien against half of the whole 
tract allotted to B, by having the deeds reformed.— 
Felton v. Leigh, 8. C. Ark., March 19, 1887; 38. W. Rep. 688. 

361. VENUE —Change—Discretion of Court. When 
a change of venue in a civil case is asked because a fair 
trial cannot be had, the trial court has a discretion on 
the subject, which will not be interfered with except in 
a clear case of abuse thereof. — Healy v. Dettra, 8. C. 
Penn., March 14, 1887; 8 Atl. Rep. 622. 


362. WATERS — Diverson—Former Recovery—Punitive 
Damages. In an action for damages for diverting 
and polluting thejwater of a stream, a judgment for the 
plaintiff against the defendant for the same cause is 
conclusive evidence of plaintiff's right of recovery, and 
punitive damages may in such case be given,—Long v. 
Trexler, 8. C. Penn., March 14, 1887; 8 Atl. Rep. 620. 


363. WATERS — Dock — Chattel—Mortgage—Execution. 
——A dock on a lake shore is appurtenant to the land 
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adjoining which it is erected. An execution levied on 
such land is superior to a chattel mortgage of the dock, 
unless the latter is filed within the prescribed period. 
The subsequent filing of such a mortgage is a cloud 
upon the title to the land which equity will remove.— 
Tuck v. Olds, U. 8. C. C, (Mich.), December, 1886; 29 Fed. 
Rep. 738. 


364. WATERS — Easement — Deeds — Construction of — 
Pleading. Where several persons hold from a com- 
mon grantor an easement in water in a reservoir, and 
some of them are bound by their deeds to aid in keep- 
ing the dam in repair, and others are not, the latter are 
not bound to contribute to that purpose. But if the 
deeds have been practically construed by the parties 
for many years, such construction will be considered by 
the court when the question comes up before it. An 
objection to a bill for multifariousness made upon the 
final hearing will not be considered by the court if the 
case can be disposed of on its merits.—Fullar v. Baxter, 
S. C. Vt., March 20, 1887; 8 Atl. Rep. 493. 


365. WILL — Codicil — Alteration. A will gave a 
party a small farm, and by a codicil the devise was 
changed to an annuity of one hundred dollars a year. The 
testator afterwards altered the codicil by striking out 
“one” and inserting “two,” and wrote at the same time 
a paper in these words: “$200. Itis my wish that * * * 
shall have two hundered dollars, instead of one as per 
codicil.” It was held that the effect was to double the 
annuity.—Conover v.Conover, Prerog. Ct. N. J., March 5, 
1887; 8 Atl. Rep. 500. 








366. W1LL—Construction—Property Bequeathed,——— 
A bequest in a will of ‘‘all my property (as stated in my 
father’s will) to my wife,’ is confined to the property 
stated in his father’s will.— Appeal of Baker, 8. C. Penn., 
March 14, 1887; 8 Atl. Rep. 630. 





367. WILLS — Devise — Children — Remainder. 
Where a will devises land to the widow and after her 
death to his children, and if any child dies before the 
widow then his share shall go to his children, the chil- 
dren of a son dying during the life of the testator 
inherit his share.—Outcalt v. Outcalt, N. J. Ct. Ch., March 
29, 1887; 8 Atl. Rep. 532. 


368. Wit~t—General Legacy. Where A in his will 
gives B a legacy of $10,000 in cash, bonds, stocks, notes, 
that he may leave at his death, held, that the legacy to 
B is general.—Martin Ev’r. v. Osborne, 8. C. Tenn., Feb, 
10, 1887; 3S. W. Rep. 647. 





369. WILL — Married Woman.——— Where a husband 
and wife bring suit to recover possession of land be- 
longing to the wife as general estate, and the wife dies, 
and husband then claims as devisee under his wife’s 
will, held, under Gen, Stat. Ky., ch. 113, § 2, that a 
married woman can only dispose of her separate estate 
by will, and that the petition must be dismissed.— 
Perkins v. Towery, Ky. Ct. App., March 26, 1887; 3 S. W. 
Rep. 604. 

370. Witit—Undue Influence..——A will devising real 
estate to a priest in trust for the catholic church held to 
be valid, and not executed under undue influence.— 
Kerrigan v. Leonard, Prerog. Ct. N. J., March 5, 1887; 8 
Atl. Rep. 508. 


371. WILLs — Undue Influence — Execution, The 
law does not consider the presence of a brother and a 
nephew of the testator at the execution of his will as 
improper, though they are legatees.— Pennypacker v. 
Pennypacker, 8. C. Penn., March 14, 1887; 8 Atl. Rep. 634. 





372. WHARF—Grant—Riparian Owners.———The county 
commissioners cannot grant an exclusive right to main- 
tain a wharf on land covered with navigable water. 
The State can do so, but only in favor of a riparian 
owner.—Gregory v. Forbes, 8, C. N. Car., March 16, 1886; 1 
8. E. Rep. 541. 

373. WITNESS — Decedent.——— If the testimony of a 
party to the record relates to matters which took place 
in the lifetime of a deceased party, it is incompetent.— 





Adams v. Edwards, 8. C. Penn., Feb. 28, 1887; 8 Atl. Rep. 
425. 


374. WrITNEss — Executor. One {claiming chattels 
as a parol gift from a deceased person is not a com- 
petent witness to testify to the fact. An executor sued 
personally for a cause of action for which he might 
have been sued officially, can make the same defense 
that he could have made if he had been so sued.— 
Patterson v. Dushane, 8. C. Penn., March 7, 1887; 8 Atl. 
Rep. 440. 











QUERIES AND ANSWERS.* 








| Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 

Query No. 25. A was a married man, having no 
minor children, residing on a tract of sixty acres 
properly allotted him under the Tennessee homestead 
law. His wife died. He re-married, and the second 
wife bore him one child, now six years old. A died, 
and his widow and child continued to live on the 
homestead until his death. Mrs. A re-married in 1886, 
and she, her second husband and her first husband’s 
minor child live on and occupy the homestead, and 
Mrs. A has done so since A died. Several years after 
the allotment of homestead to A,in a proper proceed- 
ing had for that purpose, B, a creditor, had the re- 
versionary interest in the homestead sold for debt, 
and at the judicial sale bought it. B, the creditor 
since Mrs. A’s second marriage, filed his bi!l against 
her, her second husband and <A’s child, alleging that, 
under the facts, the homestead interest fell in at A’s 
death, and does not inure to the benefit of the second 
wife and her child by A, setting out the sale and pur- 
chase of the reversions, etc., and asking possession and 
ownership of the homestead tract. Whose is the better 
right, the creditor B, or A’s widow (now Mrs. C) and 
child? Does C, Mrs. A’s second and present husband, 
acquire any interest (and what) inthe homstead? Cite 
authorities. The land is in Tennessee, and the parties 
live there. \.ee 


QUERIES ANSWERED. 


Query No. 25. [28 Cent. L. J. 359.)—A, the owner 
of a newly erected building, leased the same to B for 
one year. B, under arrangements with a gas company, 
had pipes laid connecting a portion of the building 
with the company’s mains, and a gas meter putin; but 
also, without the knowledge or consent of either A or 
the company, procured another pipe to be laid con- 
necting other parts of the building with the company’s 
main. During his term he used gas through all the 
pipes, but the pipe surreptitiously laid, passed the gas 
around the meter. At the end of the term A entered 
into possession and consumed the gas in all parts of the 
building. This has continued for more than a year. 
At the end of each month the company has regularly 
presented its bill for gas consumed by A, according to 
the meter, and all were paid by A. Both parties being 
ignorant of the fact that any gas, not registered by the 
meter, had been consumed, no payment has been 
madetherefor. Butthe company, having now learned 
the facts, sues A in assumpsit. Queries: Is A liable? 
Does the law imply a promise when neither party, at 











460 


THE CENTRAL LAW JOURNAL. 





No. 19. 








the time, knew that the company was furnishing or 
that A was using the gas? What, in this action, is the 
effect of the monthly settlements? If the form of the 
action be inappropriate, what kind of suit would be 
proper? Please give authorities. B. L. 
Answer. Since A has used the gas, an implied con- 
tract arises to pay for it, and he can be sued in as- 
sumpsit. 1 Chitty on Contracts, 79; 1 Chitty’s Plead. 
112; 1 Waits Act. & Def. 375. The receipt only re- 
ferred to the gas which went through the meter, and 
receipts can always be explained or contradicted. 1 
Greenl. Ev. § 305. 8. 8. M. 


Query No. 26. [23 Cent. L. J. 383.) Plaintiff re- 
covers a verdict and judgment before a jury and mag- 
istrate. The time for bond in appeal or stay of execu- 
tion is ten days from rendition of judgment. The 
judgment can be made out of defendant’s property, 
but is not a lien until levy is made. On day of trial 
defendant and his counsel both request of plaintiff’s 
attorney that execution be not issued; that they will 
either put in a bond in appeal or for stay of execution 
—either of which would have secured plaintiff’s claim. 
Two days after trial defendant’s attorney calls at the 
office of plaintiff’s attorney, and not finding him in, 
leaves a note, saying: ‘Don’t issue execution, we will 
give either an appeal or stay bond.’ Plaintiff’s at- 
torney relies upon this promise. Before the ten days 
expire defendant’s attorney learns that the defendant 
is insolvent and cannot give bond, and without notice 
to plaintiff’s attorney, writes for defendant two chattel 
mortgages—one in favor of another client of defend- 
ant’s attorney, and the other in favor of a relative of 
defendant. They file these mortgages, the effect of 
which is to entirely defeat the plaintiff’s claim. Can 
the action of defendant’s attorney be justified? What 
was his duty in the premises? What would be a 
proper punishment for said attorney? 

Cincinnati, O. J.T. H. 

Answer. The promise is ambiguous, since it may be 
construed that the attorney was only pledging his 
client and not himself. Under the circumstances, we 
think he should have fully explained his position to 
the opposing attorney beforejhe took any further action. 
He can hardly be said to have complied with rules 16 
and 14 of Prof. Hoffman’s Course of Legal Study 
(Ram. on Facts, 387, 388), but we cannot see that he 
can be reached except in foro conscientie. M. 


Query No. 34. [23 Cent. L. J. 600.]—See. 458, Rev. 
Stat. Mo. (attachment act), says, in all cases where 
property, etc., shall be attached, the defendant may 
file a plea in the nature of a plea in abatement, verified 
by affidavit, putting in issue the truth of the facts al- 
leged in the affidavit on which the attachment was 
sued out. Seetion 3521, (practice in civil cases) pro- 
vides the answer for the defendant shall contain, first: 
A general or special denial of each material allegation 
of the petition controverted by defendant, or any 
knowledge or information thereof sufficient to form a 
belief, ete. On this state of the law, ought a plea in 
abatement, which ‘‘denies each and every allegation 
contained in the affidavit for the attachment,” verified 
by affidavit, be held sufficient on a motion in arrest? 





8. 
Answer. Section 439 seems, by such affidavit, to put 
in issue all thé grounds of attachment, and Section 432 
makes proceedings in attachment conform to the prac- 
tice act as far as possible, and in the latter act a general 
denial is sufficient, and that it puts in issue al) the 
grounds of attachment. Swan v. O’Fallon, 7 Mo. 231; 

Moore v. Otis, 20 Mo. 158. J.B. 





RECENT PUBLICATIONS. 





COMMENTARIES ON THE LAW OF CONTRACTS upon a 
New and Condensed Method. By Joel Prentiss 
Bishop, LL.D. A New Work, superseding the Au- 
thor’s smaller one. Chicago: T. H. Flood and 
Company, Law-Book Publishers. 1887. 


We have always known that brevity is the soul of 
wit, but we never realized so fully as, after a perusal of 
the preface to this work and an examination of the 
work itself, that it is also a quality which greatly 
adorns a legal treatise. Dr. Bishop’s reputation a~ 
the apostle of condensation has long been established 
and he has fully sustained it in this volume. On this 
point we are in full accord with him, for if there is 
one merely literary sin which is more unpardonable 
than any other, it is the sin of “padding,” of multiply- 
ing words beyond reason and necessity, of expanding 
sentences into paragraphs and paragraphs into pages. 
The legal profession, more than any other class of 
readers, suffers from this sin which seems more easily 
to beset legal, than any other style of author. 

Dr. Bishop practices what he preaches, and in this 
work has reduced the law of contracts to 600 pages of 
text, and we must say that we regard it as a most 
notable achievement. Treated after the diffuse fashion 
of many other authors, with long extracts from ver- 
bose opinions of courts, and argumentative disquisi- 
tions upon critical and questionable points, a work 
even tolerably full on the law of contracts would re- 
quire two, three or even four such volumes as that 
which lies before us. An examination of this work 
will show that its plan is compehensive, its arrange- 
ment careful and methodical, and the treatment of 
every subdivision exhaustive. To dothis, Dr. Bishop’s 
powers of condensation were, of course, put to a se- 
vere test, but so far as we have been able to discover 
he has not been obscure. He states his propositions 
in very few words, but readers of even tolerable acu- 
men can find no difficulty in understanding them. The 
truth is, more ambiguity is generated by labored ex- 
planations than by terse and direct statements of ‘ 
principles. 

We think therefore, that no one can complain of Dr. 
Bishop on the score of his economy of words. In no 
other respect can we find any, even plausible, cause of 
complaint. The author has evidently given to this 
work the full benefit of his great learning and exten- 
sive experience. The number of cases cited is very 
great, for he has supported by at least one authority, 
each of his curt and pithy propositions, and it may 
well be believed that even so extensive a subject as 
the law of contracts may be exhausted in a single vol- 
ume by an author who knows as well as Dr. Bishop 
does, not only what to say and how to say it, but also 
what need not be said. The work will assuredly take 
its place in the front rank of legal text-books. 

The book is gotten up in a style which is highly 
creditable to the publishers. 








JETSAM AND FLOTSAM. 





A RECENT incident in the courts: Learned but ir- 
ritable judge to counsel: ‘Really, Mr. X., if you are 
ignorant of the very elements of law, J cannot teach 
you them’?! Mr. X. (compassionately): *‘Just so, my 
lud, just so”! 











